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Commercialization of Academic Knowledge and Judicial Deference 
Donal M. Sacken 


Courts have accepted a bifurcation of university work between 
core activities, normally protected by academic-freedom concepts, 
and ancillary activities, subject to extensive regulation and control 
by agencies of government. That bifurcation extends also to 
faculty work, distinguishing between academic duties and personal 
activities. This Article considers whether university and faculty ef- 
forts to commercialize and profit from research-based activities will 
affect judicially acknowledged distinctions, introducing the oppor- 
tunity for greater regulation of core university and faculty activities. 


College and University Responses to the Emotionally or Mentally 
Impaired Student Jeanette DiScala 
Steven G. Olswang 

Carol S. Niccolls 


Emotionally or mentally impaired students present a dilemma 
for college administrators concerned with the safety of students 
and others on campus. This Article examines the impact upon 
the impaired student’s constitutional or federal statutory rights 
of an administrator’s action that conditions the student’s con- 
tinued enrollment upon psychological or psychiatric evalua- 
tion or treatment. The Article distinguishes between non- 
disciplinary and disciplinary cases. The Article concludes, 
however, that significant procedural due-process rights must 
accompany the attempt to condition continued enrollment 
upon such evaluation or treatment in either case. 


The Article also suggests that college or university responses to 
emotionally or mentally impaired students may implicate sec- 
tion 504 of the Rehabilitation Act of 1973. The Article con- 
cludes that this concern further implicates the need for the 
college or university to provide the student with notice and a 
hearing before excluding the student based upon a perceived 
psychological problem. 
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In the wake of R.A.V. v. City of St. Paul, many universities 
may well believe that the highest court in the land has given 
them no choice but to retreat from all efforts to manage the 
right to hate, and allow hate to flourish on campuses where it 
may. Yet the decision does not create insurmountable obstacles 
to fostering productive and tolerant campus life. Codes may 
still be developed that are aimed at protecting the university in 
its functions. Colleges and universities need not tolerate in- 
timidators for the same reasons they may expel property 
destructors. Even courts will understand that an educational 
institution is entitled to protect its capacity to function. In the 
future, the rules developed for the management of hate should 
not describe offensive conduct in terms of race, religion or the 
“fetceteras,’’ but should describe instead the effects that con- 
duct must avoid. 
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COMMERCIALIZATION OF ACADEMIC 
KNOWLEDGE AND JUDICIAL DEFERENCE 


DONAL M. SACKEN* 


Courts will only reluctantly interfere with activities that universities 
successfully link with their basic missions: to research, to teach and 
to serve the community. This reluctance has endured despite univer- 
sities’ legalized relationships with their students and faculty. An ex- 
cellent example of judicial dichotomizing between legally cognizable 
claims and those relegated to virtually unreviewable institutional dis- 
cretion is the distinction in formal due-process requirements for stu- 
dents’ academic and disciplinary dismissals.: Comparably, when the 
institution has met its procedural policies, the courts have employed 
a deference/abstention doctrine regarding faculty promotions.” In 1990, 
the Supreme Court finally resolved the issue of access to peer review 
materials in a case* involving discrimination claims, although the Civil 
Rights Act* has covered public universities since 1972. 

Simultaneously, courts have demonstrated less reluctance in review- 
ing disputes and relationships ancillary to universities’ core missions.® 
Policymakers, through statutes and regulations, have predisposed courts 
to treat universities and other institutions similarly. One example is 
the taxation of unrelated business income earned by universities as 
nonprofit organizations.* Statutes or regental policies prohibiting pub- 
lic universities from competing with private businesses present another 
example.’ 

Given these circumstances, universities sought to include many of 
their activities within the scope of their core mission. Universities 





* Professor and Chair, Educational Foundations and Administration, Texas Christian 
University. 

1. See generally WiLLIAM G. MILLINGTON, THE LAW AND THE COLLEGE STUDENT: JUSTICE 
IN EVOLUTION (1979). 

2. See, e.g., Smith v. State, 389 N.W.2d 808 (N.D. 1986); Stensrud v. Maryville State 
College, 368 N.W.2d 519 (N.D. 1985); and Piacitelli v. S. Utah State College, 636 P.2d 
1063 (Utah 1981). 

3. University of Pa. v. EEOC, 493 U.S. 182, 110 S. Ct. 577 (1990). See Ann H. Franke, 
Life in the Academy After University of Pennsylvania v. EEOC, 62 W. Epuc. L. REP. 23 
(1990). 

4. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in 
scattered sections of 28 and 42 U.S.C.). 

5. See Estelle A. Fishbein, New Strings on the Ivory Tower: The Growth of Account- 
ability in Colleges and Universities, 12 J.C. & U.L. 381 (1985). 

6. See Carol S. Niccolls et al., Unrelated Busines Income Tax and Unfair Competition: 
Current Status of the Law, 15 J.C. & U.L. 249, 261-67 (1989). 

7. See Fishbein, supra note 5. 
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have achieved this goal with respect to control over curriculum. Thus, 
courts have discounted students’ ‘‘academic malpractice’’ claims.® 
Courts also have permitted universities to modify or discontinue aca- 
demic programs, though currently enrolled students may be disadvan- 
taged.° Further, although legislators and other policymakers express 
concern or dismay about universities’ curricula, they are more reluctant 
to interfere with universities’ choices than with course selection in 
public schools. Although courts will review decisions in university 
personnel matters,’® they hesitate to entertain substantive claims in 
promotion and tenure cases.'’ When faculty members persuade courts 
that a university responded to political pressure or acted upon an 
improper motive, those faculty members achieve some success.'? By 
contrast, when a professor’s immediate colleagues or the collective 
faculty remove the professor from his or her position, judges shy away 
from second-guessing or imputing improper motives.’* Thus, the over- 
all record of faculty members in court against their colleagues or the 
institution remains poor. 

Courts and policymakers are willing to exempt universities from the 
reach of policy.** As a result, universities still maintain a significant 
degree of autonomy or privilege in many areas of their operations. 
Although too frequently invoked and too talismanic, institutional and 
individual academic freedom still present formidable barriers to intru- 


ders.'* This paper focuses on the potential consequences of universities’ 





8. See generally Virginia D. Nordin, The Contract to Educate: Toward a More Workable 
Theory of the Student-University Relationship, 8 J.C. & U.L. 141 (1981-82). 
9. Id. 

10. See, e.g., Upadhya v. Langenberg, 834 F.2d 661 (7th Cir. 1987), cert. denied, 486 
U.S. 1033, 108 S. Ct. 2016 (1988); Linn v. Andover-Newton Theological Sch., 638 F. Supp. 
1114 (D. Mass. 1986); and Perry v. Sinderman, 408 U.S. 593, 92 S. Ct. 2717 (1972). 

11. See, e.g., Donahue v. State, 474 N.W.2d 537 (Iowa 1991); Scharf v. Regents of 
Univ. of Cal., 286 Cal. Rptr. 227 (Ct. App. 1991); and Sola v. Lafayette College, 804 F.2d 
40 (3d Cir. 1986). 

12. See, e.g., Cooper v. Ross, 472 F. Supp. 802 (E.D. Ark. 1979). In Cooper, the 
intervention of the Arkansas Legislature in the tenure decision of a marxist professor 
persuaded the court that improper motives were a critical factor in the decision. Id. at 814- 
15. This is one of the few ‘‘pure’’ academic freedom cases. 

13. See, e.g., Mayberry v. Dees, 663 F.2d 502 (4th Cir. 1981), cert. denied, 459 U.S. 
830 (1982). In Mayberry, the court denied Mayberry’s claim that the University was 
improperly motivated by the desire to restrict his speech in denying him tenure. Instead, 
the court accepted the University’s defense that Mayberry’s colleagues just found him 
offensive. Not every one believes that courts are reticent to intervene against universities’ 
personrel decisions, at least to the point of post hoc reviews. Beach argues that ‘‘[flor all 
their claims of restraint and non-intervention, the courts are in fact eager to review how 
universities treat professors... .’’ John A. Beach, The Management and Goverance of 
Academic Institutions, 12 J.C. & U.L. 301, 325 (1985). Whether courts are anxious to review 
personnel decisions or not, they appear less anxious to overturn them. 

14. See, e.g.. Regents of Univ. of Mich. v. State of Mich., 419 N.W. 2d 773 (Mich. 
App. 1988); Arizona State Univ. v. Ariz. Dep’t of Admin., 728 P.2d 669 (1986); and Bd. 
of Trustees v. Ohio Dep’t of Admin. Services, 429 N.E.2d 428 (Ohio 1981). 

15. See, e.g., Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 
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and faculty members’ commercializing of research activities through 
technology transfer, the potential for intra-university conflicts, and the 
likelihood of litigation. The main concern is that commercializing the 
academic functions of the university and faculty confounds the current 
segmentation of those functions into privileged and regulable domains. 
The critical distinction between these domains is academic freedom. 
The question is whether the aggressive search for profits from academic 
work will further erode the willingness of courts and other policy- 
makers to give credence to demands for ‘‘academic abstention.’’'® 


SEEKING PRIVILEGE 


Universities have tried to present their conduct as privileged in their 
struggle against public policies precluding them from competing with 
the private sector. In Churchill v. Board of Trustees of University of 
Alabama,’ local small businesses sought to prevent a state university 
from dispensing hearing aids in direct competition with those busi- 
nesses. The University persuaded the Alabama Supreme Court that 
selling hearing aids was critical to operating successfully the univers- 
ity’s speech-and-hearing clinic. Moreover, the court found the clinic 
essential to the faculty’s research. Finally, the court found dispositive 
the fact that the principal motivation behind the university’s sale of 
hearing aids was instructional, not commercial. The court held that 
the sales could continue as long as they were integral to an educational 
program.’® 

When a university believes regulations threaten its central missions, 
can it defend itself under the rubric of academic freedom? In Churchill, 
for example, the university could have argued that any interference 
with its clinic threatened the professors’ research agenda and the 
institution’s autonomous control of its academic programs. If the court 
accepted a professor’s right to academic freedom and the more recent 
development of institutional academic freedom, the university would 
thus implicate constitutional rights. These individual and institutional 
rights should trump any complaint by local businesses. If the court, 
however, interpreted the academic-freedom claim as a subterfuge and 
concluded that the university’s activity was merely a profit-making or 
noneducational venture, the court should enforce a policy of noncom- 
petition.’® 





513 (1985) and Board of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 
(1978). 

16. Terrence Leas, Evolution of the Doctrine of Academic Abstention in American 
Jurisprudence (1989) (Ph.D. dissertation, Florida State University). 

17. 409 So. 2d 1382 (Ala. 1982). See also American Asbestos Training Ctr., Ltd. v. E. 
Iowa Community College, 463 N.W.2d 56 (Iowa 1990) (permitting college to offer an 
asbestos training course despite challenge under statute prohibiting public agency competing 
with private enterprise). 

18. 409 So. 2d at 1389. 

19. Alternatively, a court could accept the academic freedom claim at face value, but 
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The doctrinal dichotomy between core and ancillary activities at the 
institutional level also shapes conflicts between faculty entrepreneurs 
and their universities. If faculty members seek relief from institutional 
interference with their entrepreneurial activities (e.g., through a policy 
against ‘‘moonlighting’’), courts normally analyze such claims based 
on contractual terms. If university policy limits such activities, the 
court will contractually bind faculty members to the agreement.”° In 
addition, faculty assertions of academic-freedom violations normally 
fail. Courts conclude that faculty activities are, by definition (i.e., 
institutional policy), nonacademic. Courts deny faculty activities the 
protection afforded the institutional and professional core missions.”' 

This perspective limits professors’ academic work to that activity 
falling within institutional definitions. Interestingly, the American 
Association of University Professors (AAUP) promotes a restrictive 
definition of faculty activities. The Association’s 1915 Declaration”? 
discusses profitable faculty ventures and faculty relations with profit- 
seeking entities.2? The Declaration bifurcates faculty activities into 
academic and commercial, entrepreneurial or personal. Academic ac- 
tivities receive exceptional solicitude while commercial, entrepreneu- 
rial or personal activities are subject to substantial regulation by courts, 
as well as universities. Even faculty groups view commercialism by 
professors as avaricious and undignified.”* 





find no threat to academic freedom from the enforcement of the policy. For example, in 
S.E.T.A. UNC-CH, Inc. v. Huffines, 399 S.E.2d 340 (N.C. Ct. App. 1991), SETA, a student 
organization concerned about the treatment of animals, sought access to various documents 
of a university committee that reviewed requests to use animals in university research. The 
University refused access to any of the information coming to the committee, and argued 
subsequently to the court that any disclosures would violate academic freedom. The state 
appellate court was resistant to such a blanket argument, citing University of Pennsylvania 
v. EEOC, and required that some of the documents be disclosed to the student group. 
Interestingly, the court also rebuffed the University’s claim that its (and its faculty’s) 
interests in potential commercial value of the research warranted a blanket prohibition of 
disclosure. 

20. See, e.g., Kaufman v. Bd. of Trustees, Community College Dist. No. 508, 522 F. 
Supp. 90 (N.D. Ill. 1981); Gross v. Univ. of Tenn., 620 F.2d 109 (6th Cir. 1980). 

21. See, e.g., Bishop v. Aronov, 926 F.2d 1066 (11th Cir. 1991), cert. denied, 60 U.S. 
L.W. 3154 (1992); Carley v. Ariz. Bd. of Regents, 737 P.2d 1099 (Ariz. Ct. App. 1987); 
Lovelace v. Southeastern Mass. Univ., 793 F.2d 419 (1st Cir. 1986); and Martin v. Parrish, 
805 F.2d 583 (5th Cir. 1986). 

22. American Association of University Professors, The 1915 Declaration of Principles, 
reprinted in ACADEMIC FREEDOM AND TENURE (Louis Joughin ed. 1969). 

23. See discussions of conflict of interest and other AAUP concerns in Rebecca S. 
Eisenberg, Academic Freedom and Academic Values in Sponsored Research, 66 TEx. L. 
REv. 1363 (1988); David M. Rabban, Does Academic Freedom Limit Faculty Autonomy?, 
66 Tex. iL. REv. 1405 (1988); and April Burke, University Policies on Conflict of Interest 
and Delay of Publication, 12 J.C. & U.L. 175 (1985). 

24. This categorization of individual and institutional activities is illustrated in Figure 
One in Appendix A. 
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SEEKING PROFIT 


State governments, universities, private corporations and individual 
faculty members now aggressively attempt to commercialize faculty 
research via transfer activities.25 They exempt such ventures from 
noncompetition and conflict-of-interest policies and appropriate seed 
funds to accomplish this goal. Legislatures support transfer activities 
because they believe the activities will stimulate state economic de- 
velopment. College regents and administrators support such activities 
by creating incentives, legitimating the faculty’s involvement or cre- 
ating structures for launching the ventures. For universities, such 
activities represent an opportunity to benefit directly from faculty work 
that might otherwise inure to their employees and a private corpora- 
tion. This direct connection between academic work and a profit- 
seeking institution confounds the compartmentalization of academic 
versus personal work and core versus ancillary activities. The connec- 
tion also makes judicial deference towards an idealized category of 
pure academic work less reasonable. Historically, courts have valued 
the social implications of academic work and linked it with the First 
Amendment.” A threatened loss of those beliefs could ultimately 
diminish institutional autonomy. 

Intra-university conflict, for example a struggle over a potentially 
valuable faculty creation, can influence the judiciary’s willingness to 
defer to universities’ decisions. Currently, universities attempt to avoid 
such litigation by implementing institutional policies that channel 
potentially valuable faculty research through a university office.?” In- 
stitutions claim to assist faculty by offering expertise in business and 
marketing matters. Many faculty members, however, interpret these 
overtures as attempts to appropriate their work and potential profits.” 
Absent an explicit policy, faculty argue that the university interferes 





25. One measure of the salience of these activities is the number of articles and other 
documents published to assist university attorneys in facilitating this relatively new insti- 
tutional entrepeneurship. See, e.g., THE PRACTICAL ASPECTS OF TECHNOLOGY TRANSFER: A 
LEGAL COMPENDIUM (J. Kelley Wiltbank, ed. 1990); Joyce Brinton, Biotechnology Licensing: 
Issues from the University Perspective, 16 AM. INTELL. Prop. L. Ass’N. Q. J. 479 (1988-89); 
Donald R. Fowler, University-Industry Research Relationships: The Research Agreement, 9 
J.C. & U.L. 515 (1982-83). There is an irony that universities that have fought so hard to 
keep out ‘‘intruders,’’ such as the federal government’s regulators, must welcome other 
agencies of state government and the private corporate sector as ‘‘camels’’ into their 
academic tents. See Philip A. Lacovara, How Far Can The Federal Camel Slip Under The 
Academic Tent?, 4 J.C. & U.L. 223 (1977). Cf. Harry T. EDwarps, HIGHER EDUCATION AND 
THE UNHOLY CRUSADE AGAINST GOVERNMENTAL REGULATION (1980). 

26. See, e.g., Dow Chem. v. Allen, 672 F.2d 1262, 1273-76 (7th Cir. 1982) and Keyishian 
v. Bd. of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967); see generally Robert M. O'Neil, 
Scientific Research and the First Amendment: An Academic Privilege, 16 U.C. Davis L. 
REV. 837 (1983). 

27. Gary Rhoades & Sheila Slaughter, 64 Sociology of Educ. 65 (1991). 

28. See ASSOCIATION OF AMERICAN UNIVERSITIES, TRENDS IN TECHNOLOGY TRANSFER AT 
UNIVERSITIES (1986). 
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with their scholarly inquiry or academic freedom. A recent North 
Carolina State University case, however, demonstrates that a professor 
may lack any proprietary interest in future profits from academic work. 

In Speck v. North Carolina Dairy Foundation, Inc.,?° the faculty 
inventors of acidophilus milk, a commercially valuable product, sought 
a portion of the ensuing profits. A licensing scheme between the 
University and a private foundation, set up by the University ‘‘in the 
support of research for the public good,’’*° generated the profits. As 
the new process was not patentable, the legal mechanism used to 
protect the University’s interests was a trademark license, with all 
proceeds returning to the foundation. Under University policy, had 
the invention been patentable, the University would have compensated 
the inventors (fifteen percent of the royalties). The University did not 
have a comparable policy for a trademarks or trade secrets. Despite a 
contrary recommendation by the chair of the University’s Patent Com- 
mittee, the University decided not to direct any portion of the royalties 
to the inventors. The inventors sought a constructive trust on the 
royalties, arguing that the defendant had breached a fiduciary duty.* 

The court reviewed the inventors’ claims as strictly an employer- 
employee matter. According to the court, the professors completed the 
work within the scope of their employment. The court found no explicit 
set of contractual duties and believed faculty hired to teach and 
research owed the product of their efforts to their employer. That the 
beneficiary was a private foundation, the assignee of the university’s 
interests, was irrelevant because the University, as owner of the in- 
vention, had full control of the property rights.*? 

Interestingly, the court ignored the inequity between faculty members 
who create patentable inventions and those who create trade secrets. 
According to the court, the University’s decision to grant patent prod- 
ucers an interest in the royalties reflected noblesse oblige, not an 
equity requirement. The court expressed no discomfort with the univ- 
ersity’s appropriation of the inventors’ work; indeed, it believed public 
policy supported the appropriation. The court noted that ‘‘the Univer- 
sity and the Foundation are not dedicated to making and retaining 
profits, but instead use their income for the good of the public by 
promoting and financially assisting scientific research for the common 
good.’’*> As for the unhappy inventors, the court quoted from a 1928 
federal appellate opinion that characterized as unthinkable the notion 
that a public servant be permitted to monopolize a valuable instrument 
for private gain and ‘‘levy a tribute upon the public which has paid 
for its production.’’** This language fit Speck as well because aci- 
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dophilus milk is ‘‘believed by many in the scientific community to 
contribute to more favorable digestion, improved general health and 
longevity.’’*> It is unclear how the court would have interpreted the 
equities if the product had been a luxury item, with no salutary public 
function. 

In the future, university policies driven by state statutes or regula- 
tions aimed at economic development will shape the categorization of 
valuable academic work products.** For faculty to enjoy the full finan- 
cial benefits of their work, universities will have to classify that work 
as outside the scope of employment. Universities have a substantial 
interest in categorizing activities, lest they be deprived of any financial 
participation. 

University Patents, Inc. v. Kligman*’ represents the importance of a 
clearly drawn policy that defines and transfers control of faculty’s 
academic work to the university. The University of Pennsylvania’s 
policy, at issue in Kligman, was vague. Although the University 
produced a patent-appropriation policy in 1966, Kligman had produced 
profitable research in dermatology since the 1950s. In 1967, his work 
with Vitamin A Acid created a position of admirable profitability. He 
assigned the patent, which led to Retin-A, to a public, for-profit 
corporation for marketing. Kligman claimed that the research results 
were not patentable, and that, in any event, the work was done entirely 
on his own time and with his own funds. Actually, the research money 
came from Kligman’s ‘‘consulting agreements with various drug and 
cosmetic companies... .’’** Moreover, Kligman conducted the re- 
search at private research facilities that had no affiliation with the 
University. These factors, combined with Kligman’s decision to return 
all of his royalties to his department, made the University comfortable 
with the arrangement.*? 

After receiving millions of dollars in royalties from Kligman’s efforts, 
the University was disappointed when Kligman did not similarly 
channel the proceeds of a later discovery. In 1981, Kligman filed a 
personal patent application involving the use of vitamin A to retard 
the aging of skin. Johnson and Johnson, Inc. had funded most of the 
research and became Kligman’s exclusive licensee. Meanwhile, in 
1978, University Patents, Inc. (UPI) established an agreement with the 
University. UPI agreed to provide licensing services in exchange for a 
percentage of the royalties generated from the University’s patent 
policy. UPI brought suit in federal court after a year of allegedly 
seeking verification from Kligman that he completed this discovery 
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independent of the University. The University subsequently joined 
UPI’s suit, claiming its own losses from Kligman’s attempt to enjoy 
the benefits of his personal intellectual efforts.*° 

In the court’s estimation, the first problem for the University was 
its failure to incorporate the patent policy into each faculty contract, 
by reference or otherwise. The University therefore had the uncom- 
fortable task of persuading the court that Kligman was bound by an 
implied or unilateral contract. The University attempted to contrac- 
tualize a handbook that set out its policy. In response, the court 
observed that ‘‘employers are not advised to use handbooks to effect 
the transfer of rights in patentable inventions... .’’*! 

The court then addressed whether Kligman knew of the patent policy 
since 1967 and had manifested an intent to be bound by that policy. 
As the court noted, UPI’s motion for summary judgment presented a 
close question, ‘‘particularly in view of the manner in which the 
University conveyed its Patent Policy and its lax enforcement thereof.’’* 
Significantly, the court analyzed the case with little or no reference to 
its academic context, but rather discussed the issues in commercial- 
contract terms. The court saw nothing distinctive about the employ- 
ment relationship or the invention process, a viewpoint that adversely 
affected the University. 

An interesting variant in this domain emerges when academicians 
devalue commercial or applied science research. Peers could evaluate 
a professor and potential profit-maker for the university or for the state 
as an inadequate academic. Indeed, many universities have policies 
that deny academic credit for nonpublished work. Potentially profitable 
research often must remain unpublished for some time. 

With nonpatentable materials, the publication delay may be unlim- 
ited, to preserve the value of a ‘‘trade secret.’’ It is possible for the 
faculty, through peer review, to reject a colleague who has become a 
financially valuable asset to the university.*®? Such an occurrence caused 
a faculty member to leave the University of Arizona and locally incor- 
porate a business that eventually made him extremely wealthy.** A 
university could seek to salvage such a person by creating some 
institution-level position. For example, the university could create a 
senior research position. The researcher would have no other academic 
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responsibilities, but would continue to produce profit for the institu- 
tion’s technology-transfer office. 

While established faculty members (e.g., those affiliated with AAUP 
or sympathetic to its value orientation) might resist being drawn into 
the institutional web, universities will be able to exploit young re- 
searchers desperate for initial or sustained support.** Whether entre- 
preneuriai scientists wiil be able to maintain the tradition of independent 
connections with private corporations, which financially support re- 
search, and by-pass institutional structures remains unclear. Those 
relationships trouble peers, especially when the sponsor is controver- 
sial (e.g., defense contractors, the Central Intelligence Agency, politi- 
cally unpopular corporations, or distasteful industrial sectors). 
Interestingly, in this situation, some faculty members support institu- 
tional regulation of entrepreneurs though any institutional control over 
faculty work strips away their bases for professionally-driven auton- 
omy. The institution will begin to control faculty work further with 
the acquiescence of the collective faculty and in the best interests of 
the academy. A professor, seeking either to shelter entrepreneurial 
income or to avoid university pressure to participate in profit-seeking 
arrangements, could assert an academic-freedom claim against the 
university.** Courts will only reluctantly intervene against universities, 
and the institution still can raise its institutional academic freedom 
shield. If a professor persuades the court that a conspiracy between 
the university and some outside agency has distorted normal university 
processes, courts may intervene as they do in more familiar political- 
intrusion cases. The presumption in the University’s favor may also 
be rebutted if a court believes that the work product unquestionably 
belongs to the inventor. Courts often resolve intra-institutional strug- 
gles in the employer’s favor, concluding that the university should be 
free to control its employees. While precedent controls intra-instutional 
conflicts, there is little guidance regarding how a university can protect 
its profitable intellectual property from a private-sector raider. 

Universities frequently must protect faculty patents from challenges 
or other interference.*’ In most instances, the university will delegate 
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the exploitation of the patent to a corporate licensee, while the uni- 
versity and usually the inventor participate through royalties. Patent 
litigation is driven by disputes over novelty, first conception, and first 
reduction to practice. University faculty operate at a disadvantage in 
the race to conceive and reduce to practice. First, their funding sources 
can be erratic (hence the attraction of outside funding sponsors, despite 
all their attendant dangers). Second, their research assistance comes 
from less-than-expert, transitory graduate students. 

Courts have responded to the relative disadvantages under which 
faculty labor. For example, in a dispute between University of Iowa 
pharmacy professors and Merck & Co., Inc.,** professors conceived a 
new class of carbonic anhydrase enzyme inhibitors before Merck did. 
However, the professor did not reduce to practice until twelve months 
after Merck’s inventor independently conceived the same property and 
Merck’s inventor reduced to practice in only fifty-two days. Ruling for 
the Iowa professors, the Board of Patent Appeals held that whether 
the professors [took] ‘‘the most expeditious course [was immaterial] so 
long as there was diligent activity toward the end in view.’’*? The 
issue, therefore, was whether the professors demonstrated reasonable 
diligence in the reduction-to-practice phase. While funding was avail- 
able during the reduction discovery and reduction period, two graduate 
students executed the reduction process. These students were able to 
work only part time on the project and lacked the level of skills that 
Merck assembled. The Board recognized these factors and awarded the 
patent tc the Iowa professors.*° In so doing, the Board disregarded the 
University of Iowa’s motivation: to preserve profits. 

The Board of Patent Appeals rejected Merck’s argument that Griffith 
v. Kanamaru*' controlled the matter. In Griffith, the Cornell Research 
Foundation did not patent the work product of a Cornell biochemistry 
professor before a Japanese chemical corporation received its patent. 
The professor established conception before the Japanese corporation’s 
filing, but the reduction to practice had taken the professor two and 
a half years. The professor sought to justify this delay on two grounds: 
first, he had to secure outside funding for the research; and, second, 
he waited for a particular student to matriculate because he had 
promised her the opportunity to assist with the project. 

The court was unsympathetic to both claims. First, because Cornell 
could have funded the research with its hefty endowment, the court 
characterized the search for outside funds as voluntary. The professor 
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attempted to excuse the delay on professional grounds, arguing that 
outside funding was desirable as a form of ‘‘peer review, or monitoring 
of the worthiness of a given project.’’** In addition, he argued that to 
hold universities to business standards would eventually ‘‘detract from 
scholarly inquiry.’’** The court’s interpretation was clear: Cornell chose 
not to fund its professors to avoid risks and distractions, but was now 
avid both to preserve and to exploit commercially the professorial 
work. The court noted that Cornell wanted to have its cake and eat it 
too. 

The court found the second argument, involving the professors 
promise to the prospective young scientist, equally unavailing. The 
court observed that the professor never suggested that this student was 
the only person capable of carrying out the experiment. In addition, 
the court rejected the notion that ‘‘the convenience of the timing of 
the semester schedule justified a three-month delay for the purpose of 
reasonable diligence.’’* It is interesting that the professor sought to 
assist a prospective female scientist and thus combat under-represen- 
tation, a challenge that all universities confront. In all, Cornell had 
multiple, persuasive arguments, including promoting a proper method 
of scholarly inquiry and advancing the nation’s interest in increasing 
the number of female scientists and, as its opponent, a private cor- 
poration from our national economic béte noire. Instead of concentrat- 
ing on these, the court focused almost exclusively on Cornell’s profit- 
seeking motives and available endowment. If a university wants to 
play in the big leagues, the court implied, it should not request special 
dispensations or demand special privileges. 

These patent cases illustrate no tension between the university and 
its faculty. Unlike the previous patent cases, in Kersavage v. University 
of Tennessee,** the court addressed the potential for intramural conflict. 
Kersavage sued his employer and departmental colleagues for using 
his patented structural design to win a defense contract. The university 
escaped liability by invoking its Eleventh Amendment immunity. The 
Court concluded that Congress had not abrogated Eleventh Amendment 
immunity in patent-infringement litigation. The court, however, was 
‘‘troubled by the defendants’ apparent argument that the State and its 
employees may infringe upon patent rights essentially with impu- 
nity.’’®? The court thus suggested a strategy for state universities whose 
faculty are obstreperous about surrendering their intellectual work: 
disregard the patent and appropriate the product. The Kersavage court 
also offered a remedy that might unsettle some entrepreneurial state 
universities: ‘‘Fairness demands that legislation . . . either . . . subject 
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the State to the intellectual property laws or . .. exclude the States 
from securing and suing upon patents and copyrights.’’™* 

A decision by the California Supreme Court illustrates how high- 
stakes economic adventuring in the academic sector can alter tradi- 
tional judicial dichotomizing of university and faculty activities. In 
Moore v. Regents of University of California,®® a coalition of a state 
university, private corporations and faculty resisted the claim of a 
medical patient that he was the subject of human experimentation for 
profit motives. On this occasion, doctors at the University of California 
at Los Angeles (UCLA) unexpectedly captured the much pursued 
promise of biotechnology. Using cells taken from the patient’s spleen, 
the research group produced a new cell line that fit into an estimated 
market of over three billion dollars. The group patented, assigned the 
patent to the Regents, and then negotiated licenses with private com- 
panies ready to exploit the products. The licensee compensated the 
inventors more than the University compensated many of its faculty 
members. The licensee hired the inventors as consultants, and gave 
them 75,000 shares of common stock. Conflict arose when the source 
of this extraordinary spleen, the patient, sued to obtain a portion of 
the proceeds. 

Moore primarily involved the academic physician’s professional re- 
sponsibility for full disclosure. The patient willingly surrendered his 
cancerous spleen, believing the doctors would use it for ‘‘strictly 
academic and purely scientific medical research.’’*' The doctor never 
disclosed that he had converted the research into a highly valuable, 
commercial venture. The Court addressed the patient’s claim that the 
Court should hold the institutional defendants liable for conversion of 
valuable property, his cells, following their removal from his body. 
The majority concluded that the patient had no ownership rights in 
his cells once doctors excised the spleen from him. Because the patient 
had no property rights, conversion could not have occurred. To rec- 
ognize this right, the Court argued, would permit the original owner 
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of the cells to sue any subsequent user who lacked the owner’s direct 
consent. The court believed this power would have devastating effects 
on medical research. The court sympathized with innocent researchers 
who would be exposed to wrongful use claims over cells or tissue 
critical to their research. The property interest and the threat of liti- 
gation would destroy the ‘‘economic incentive to conduct important 
medical research.’’® 

One of the dissenting justices also focused on the economic incen- 
tives inherent in this version of medical science. To policies requiring 
careful disposal of excised human tissue, a California statute created 
an exception for ‘‘scientific use.’’* For the majority, the statute elim- 
inated the patient’s claim of ownership and justified the doctor’s usage 
of the spleen. Justice Mosk, in dissent, argued that ‘‘[i]t would stretch 
the English language beyond recognition ... to say that commercial 
exploitation of the kind and degree alleged here is also a usual and 
ordinary meaning of the phrase ‘scientific use.’’’** Mosk distinguished 
nonprofit scientific use, which he labeled ‘‘truly scientific,’’ from the 
‘‘blatant commercial exploitation’ alleged in this case. He pointed 
out that the doctor was not only a scientist, but also a full-fledged 
entrepreneur whom the Regents had actively assisted. The majority 
rejected the notion that research ceased being scientific when directed 
at the development of marketable products. Moreover, the court be- 
lieved if the legislature had wished to create such a bifurcation, it 
would have done so more clearly.” 

The court’s discussion omitted any mention that the initial profiteers 
were a state university and a state employee. In addition, while the 
majority briefly discussed the morality of private individuals profiting 
from a body-parts market, the substantial role played by a public, 
academic institution and its employees went unexplored. Unlike the 
federal judge who expressed outrage in 1928 when a public employee 
and university sought a monopoly and tribute from the people who 
had paid for the discovery, this court did not express discontent. 
Perhaps such a perspective has long since sunk beneath the waves of 
entrepreneurial institutions and faculty racing to exploit ihe results of 
academic work. In many states, policy-makers have assisted those 
venturers. These legislators hope to mine the intellectual gold of the 
universities for economic redevelopment or other vaguely visualized 
public goods. As for the universities, economic development also 
motivates them, but their focus is as narrow as the institutional bound- 
aries. 
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A university attorney who specializes in technology-transfer clearly 
articulated the universities’ rationale®: if neither the federal nor the 
state governments adequately fund the research function of the uni- 
versity, then the university must seek to fund itself through commer- 
cialization of its faculty’s work. To preserve the greater public good 
of scholarly inquiry, economic competitiveness and the health of the 
nation, the public must pay for the knowledge created within its own 
universities. In addition, the public will have to release the right to 
public dissemination because of trade-secret policies or patent policies. 
Given the current statutory incentives for the commercialization of 
academic knowledge, these activities are, ironically, merely a modern 
form of the core function of public service. 


SEEKING SHELTER 


The argument that universities need to fund research privately and 
thus commercialize, when scrutinized, lacks the compelling force of 
the altruistic rhetoric that has emerged from universities during the 
last two centuries. Only vestiges of the inspiring language of disinter- 
ested inquiry and the pursuit of knowledge in the public’s interest, 
without concern for personal advantage, remain. These neo-entrepre- 
neurial faculties do not mirror the nostalgic image of a tweedy, un- 


worldly scholar whose eyes are fixed on the pure light of truth, not 
shadows flickering on the wall.®* Now there is an intoxication with 
playing in the big economic game, with forming corporations, with 
looking for a science-lottery discovery.” 

One sees in the accounts of university entrepreneurship an obvious 
strain of corporatist behavior, still incongruent with the general myths 
of university life. For example, a for-profit corporation formed by 
Michigan Technological University ‘‘to benefit the local community’’ 
generated much criticism.”? While several of the corporation’s policies 
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were controversial, the decision to continue to pay large bonuses to 
corporate officers even as the University faced severe budget constraints 
was divisive. The University’s president noted that the institution and 
its corporation were ‘‘caught between two cultures.’’”? The proximity 
of those two cultures, and the degree of actual separation, can be 
thrown into question by these ventures. When Boston University ‘‘wrote 
off’’ $43 million of its investment in Seragen, an entrant in the 
biotechnology-profits race, President John Silber had difficulty explain- 
ing to outraged members of the university community that such be- 
havior was merely part of the travails of being in business.”* Finally, 
one can wonder whether the abuses of overhead money uncovered at 
Stanford University reflect nothing more than university administrators 
who emulate the corporate-executive role so glorified and debased 
during the 1980s.” 

An interesting question thus arises: will the social perspectives on 
the university and the professor be transformed by their restless entre- 
preneurship? Much of the writing about universities has a nineteenth 
century, romanticized quality. University administrators strategically 
employ such a tone when communicating with the ‘‘real world.’’ 
Conversely, much of the news reports and even self-descriptions of 
university and faculty behavior today is anything but romantic; it is 
at best pragmatic, at worst, venal. Courts, as well as many other social 
institutions, have been somewhat seduced by the allure of the contem- 
plative ivory tower. Some of those illusions have long since disap- 
peared. As a result, courts and other policymakers may further diminish 
the privileged institutional status of universities and faculty. If so, 
over time Justice Mosk’s new dichotomy between the true science and 
its blatantly commercial, bastard child may take root in judicial doc- 
trine (as well as in other forms of public policy), further limiting the 
scope of specially protected activities within universities. Many courts 
are already less responsive to university claims of unique status in 
employment cases.”> Moreover, a university seeking to aggrandize its 
faculty’s academic efforts by directing those outcomes into foundations 
and for-profit corporations will have difficulty identifying exactly how 
that diversion serves a public interest. Some might uncharitably view 
these aggrandizements as no better than money laundering. In such a 
circumstance, the universities and their faculty must expect courts to 
hold them to the legalistic standards of the marketplace, and will have 
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to compete effectively (unless bailed out by legislatures still panicked 
by economic decline and hopeful of salvation from the academy). 
While a university may well learn to be good at business in a com- 
pletely conventional sense, as Cornell, Penn, Boston University, and 
UCLA have demonstrated, other values, processes and choices could 
suffer in the process.”6 





76. It is comforting, or bewildering, to observe that an eclectic mix of individuals have 
expressed cautionary to polemic notes about the commercialization of academic work. See 
Liz McMillen, Quest for Profits May Damage Basic Values of Universities, Harvard’s Bok 
Warns. CuRon. OF HicHER Epuc., April 24, 1991, at Ai (‘‘Flashing yellow lights should 
appear, however, whenever the institution seeks to make a profit on basic academic 
functions. . .””); Denise Magner, Nader Warns Universities of the Ethical Perils of Increased 
Links With Big Corporations, CHRON. OF HIGHER Epuc., Oct. 24, 1990, at A13 (‘‘The university 
has long since sold its soul... It’s just selling its soul not in more ways, for a higher 
price’); Richard Florida & Martin Kenney, It Is a Mistake to Push Universities Into Becoming 
Research-and-Development Units of Corporations, CHRON. OF HIGHER OF Epuc., July 10, 
1991, at B1 (‘‘the emphasis on university-industry relations in this country has created a 
climate ripe for problems and abuse’’). See also Eisenberg, supra note 16. 
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INTRODUCTION 


You are a university administrator.. A faculty member calls and 
explains that one of her students has been acting in an unusual or 
abnormal manner. The student often makes inappropriate remarks in 
class, spends a lot of time loitering around faculty offices, and follows 
the faculty member and other students around campus. Students and 
faculty feel extremely intimidated and uncomfortable. The faculty mem- 
ber wants the student out of her class. Though the student’s conduct 
appears inappropriate, it does not violate the student conduct code.? 

Unfortunately, this situation is not uncommon. College and university 
administrators often face decisions regarding students who appear emo- 
tionally or mentally impaired. Such student behavior causes college 
administrators concern for the health and safety of the involved student 
and others on campus. The student’s behavior may not directly violate 
the student conduct code. However, the administrator may nevertheless 
desire to remove the student from campus or condition the student’s 
continued enrollment upon psychological or psychiatric evaluation or 
treatment (the ‘‘non-disciplinary’’ case).* 





* Doctoral Candidate, Educational Leadership and Policy Studies, University of 
Washington. 

** Vice Provost for Academic Affairs, Professor, Educational Leadership and Policy 
Studies, University of Washington. 
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1. Throughout this Article, the terms ‘‘university’’ and ‘‘college’’ will be used 
interchangeably. 

2. It is well established that universities have the authority to regulate student 
conduct and activity to ensure order on campus and prevent interference with the 
educational process. See Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972); Lisa L. 
Swem, Note, Due Process Rights in Student Disciplinary Matters, 14 J.C. & U.L. 359, 
364-65 (1987). See generally WiLLIAM A. KaPLIN, THE LAw OF HIGHER EDUCATION (2d ed. 
1985 & Supp. 1990). 

3. The analysis below does not apply to students who voluntarily seek psychological 
or psychiatric evaluation or treatment or comply with university requests to seek such 
evaluation or treatment. 
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In other situations, a student’s abnormal behavior may be disruptive 
enough to justify disciplinary action pursuant to the conduct code.‘ 
When a violation is proven, the college or university administrator may 
impose psychological or psychiatric evaluation or treatment as part of 
the disciplinary sanctions (the ‘‘disciplinary’’ case).° 

This article analyzes the impact of university responses on the stu- 
dent’s individual constitutional and federal statutory rights. Section I 
discusses the student’s constitutional due process rights at a public 
college or university. Section II discusses the student’s statutory rights, 
at a federally-funded university, under Section 504 of the Rehabilitation 
Act of 1973. 


I. THE STUDENT’S CONSTITUTIONAL DUE PROCESS RIGHTS 


State universities must abide by the Fourteenth Amendment to the 
Constitution, which provides that no state shall ‘‘deprive any person 
of life, liberty, or property, without due process of law.’’® In the ‘‘non- 
disciplinary’’ case, an administrative decision to stop student atten- 
dance or condition attendance on psychological or psychiatric evalua- 
tion or treatment may infringe on the student’s due-process rights.’ In 





4. Universities have established student codes of conduct aimed at prohibiting 
behavior that threatens the health, safety and welfare of the campus community. See, 
e.g., WasH. ADMIN. CoDE §§ 478-120-010 to -130 (1972) (student Conduct Code for the 
University of Washington). 

5. Gary Pavela, Director of Judicial Programs at the University of Maryland-College 
Park and a Fellow at the University of Wisconsin Center for Behavioral Science and Law, 
points out that in dealing with students with mental disorders, where possible 

colleges and universities should depend upon a properly drafted disciplinary 

code to protect the campus community. Such a code would vest campus 

administrators with sufficient authority to suspend or expel students who 
persistently and substantially disrupt the academic process, or who physically 
harm (or threaten to harm) others. 
Gary PAVELA, THE DISMISSAL OF STUDENTS WITH MENTAL DISORDERS: LEGAL ISSUES, POLICY 
CONSIDERATIONS AND ALTERNATIVE RESPONSES (1985). 

He believes that even where the student’s mental health is in question, the ‘‘vast 
majority’’ of student misconduct involves violations of institutional regulations and, 
accordingly, these cases should be treated as disciplinary cases. Id. Further: 

a student suffering from a mental disorder who is accused of a disciplinary 

violation may not be diverted from the disciplinary process unless the student, 

as a result of the mental disorder: (a) lacks the capacity to respond to the 

charges or (b) did not know the nature of the wrongfulness of the conduct at 

the time of the offense. 

Id. 

6. U.S. Const. amend. XIV, § 1. 

7. M. L. Bernard & J. L. Bernard, Institutional Responses to the Suicidal Student: 
Ethical and Legal Considerations, 21 J.C. STUDENT PERSONNEL 109, 112 (1980), cited in 
PAVELA, supra note 5, at 14. Pavela also points out that such a withdrawal may also 
violate a student’s First Amendment right to freedom of expression. Id. at 12-14. He 
states that while ‘‘[i]t certainly is true that most psychological or psychiatric withdrawal 
policies are not designed to restrict freedom of expression on campus,’’ such a policy 
‘could be used to accomplish that result, since it is all too easy to associate a mental 
disorder with the expression of unpopular social and political views.”’ Id. at 13 (citing 
In Re Sealy, 218 So. 2d 765 (Fla. Dist. Ct. App. 1969)). 
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a disciplinary case, a public university that provides a student with 
the required notice and hearing has satisfied constitutional due-process 
requirements. 

Some courts have recognized a student’s property interest in contin- 
uing an education once the student has begun a course of study.® 
Accordingly, removing a student from a university because of an emo- 
tional or mental impairment, or conditioning the student’s continued 
enrollment upon compelled psychological or psychiatric evaluation or 
treatment,° deprives the student of a property interest. Courts have also 
held that an individual’s liberty interest is implicated ‘‘‘[w]here a 
person’s good name, reputation, honor, or integrity is at stake because 
of what the government is doing to him,’’’*® or where government 
action has imposed a stigma upon the individual that ‘‘foreclose[s] his 
freedom to take advantage of other employment opportunities.’’"' La- 





8. See PAVELA, supra note 5, at 14-15; Swem, supra note 2, at 365-66 n.35; see also 
Goss v. Lopez, 419 U.S. 565, 574-75, 95 S. Ct. 729, 736 (1975) (recognizing a property 
interest in continuing secondary school education); Harris v. Blake, 798 F.2d 419, 422 
(10th Cir. 1986), cert. denied, 479 U.S. 1033 (1987) (recognizing a property right in 
continuing public graduate education based upon an entitlement resulting from payment 
of tuition in accordance with state law); Fernand N. Dutile, The Law of Higher Education 
and the Courts: 1986, 14 J.C. & U.L. 303, 348-50 (1987) (discussing Harris) [hereinafter 
The Courts: 1986]. 

Compare Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 228-30, 106 S. Ct. 507, 
515 (1985) (Powell, J. concurring) (in dictum, Justice Powell implied that, in the context 
of an academic dismissal, there is no property right in continuing a graduate or profes- 
sional education) with Board of Curators, Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. 
Ct. 948 (1978) (assuming, but declining to decide, that a student has a property or liberty 
interest in continuing education for the purposes of due process analysis). See generally 
Steven D. Milam & Rebecca D. Marshall, Impact of Regents of the University of Michigan 
v. Ewing on Academic Dismissals from Graduate and Professional Schools, 13 J.C. & 
U.L. 335 (1987) [hereinafter Academic Dismissals]. Milam and Marshall note that ‘‘[p]rior 
to Horowitz and Ewing, federal district courts and courts of appeals readily recognized 
a property interest in continuing a professional or graduate education. The property 
interest arose from either the simple payment of fees to a public institution, or an implied 
contract derived from a catalogue or institution bulletin.’’ Id. at 337 (footnotes omitted). 
However, the authors state that it ‘‘is still unclear’’ whether public university graduate 
and professional students have a property interest in continuing their education. Id. at 
KB 

9. Conditioning a student’s continued enrollment in such a manner is tantamount 
to removing the student from campus unless the student complies. 

10. Board of Regents v. Roth, 408 U.S. 564, 573, 92 S. Ct. 2701, 2706 (1972) (quoting 
Wisconsin v. Constantineau, 400 U.S. 433, 437, 901 S. Ct. 507, 510 (1971)); for a student- 
related case, see Gorman v. Univ. of R.I., 837 F.2d 7 (ist Cir. 1988), discussed infra 
note 11; see also PAVELA, supra note 5, at 15-16 (discussing Roth); KapLin, supra note 2, 
at 168-72 (discussing Roth); Swem, supra note 2, at 365 n.34 (discussing Roth). 

11. Roth, 408 U.S. at 573, 92 S. Ct. at 2706. See KaPLIN, supra note 2, at 169; Swem, 
supra note 2, at 365 n.34. The Eighth Circuit’s decision in Greenhill v. Bailey, 519 F.2d 
5 (8th Cir. 1975) is illustrative. There, the University of Iowa College of Medicine 
accompanied an academic dismissal with a notification to the Association of American 
Medical Colleges that the ‘‘apparent’’ reason for the dismissal was the student’s ‘‘‘[l]ack 
of intellectual ability or insufficient preparation.’’’ Id. at 7. The court held that the 
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belling a student as mentally or emotionally unfit to continue his or 
her education arguably diminishes the student’s good name, reputation, 
honor and integrity, as well as forecloses future educational and em- 
ployment opportunities.” 

The manner, however, in which this labelling occurs is crucial. The 
Supreme Court refined its holdings concerning the infringement of 
liberty in Bishop v. Wood." In Bishop, the Court held that only a 
public stigma infringes upon an individual’s liberty interest. Universi- 
ties probably satisfy such a ‘‘publication requirement,’’ however, when 
they label the student as impaired in their permanent records and the 
student must disclose this information in pursuing other educational 
and employment opportunities.'* 





University of Iowa’s ‘‘denigrati[on] [of] Greenhill’s intellectual ability, as distinguished 
from his performance, deprived him of a significant interest in liberty, for it admittedly 
‘imposed on him a stigma or other disability that foreclose[s] his freedom to take advantage 
of other * * * opportunities.’’’ Id. at 8 (quoting Roth, 408 U.S. at 573). See also PAvELA, 
supra note 5, at 16 (discussing Greenhill); KaPLIN, supra note 2, at 308 (discussing 
Greenhill); Academic Dismissals, supra note 8, at 337 (discussing Greenhill). 

12. See Gorman, 837 F.2d at 12 (it is ‘‘not questioned that a student’s interest in 
pursuing education is included within the fourteenth amendment’s protection of liberty 
and property’’); Goss, 419 U.S. at 575, 95 S. Ct. at 736 (liberty interest implicated where 
high school students were suspended for ten days since such a suspension ‘‘could 
seriously damage the students’ standing with their fellow pupils and their teachers as 
well as interfere with later opportunities for higher education and employment’’); The 
Courts: 1986, supra note 8, at 347-50; Academic Dismissals, supra note 8, at 336-38; 
PAVELA, supra note 5, at 15-16; see also KaPLIN, supra note 2, at 168-174 (liberty 
infringement in faculty personnel decisions). 

Pavela notes that courts deciding cases concerning involuntary commitment proceedings 
based upon mental disorders have held that such proceedings are a significant deprivation 
of liberty. PAvELA, supra note 5, at 18-19 (citing Addington v. Texas, 441 U.S. 418, 427- 
33, 99 S. Ct. 1804, 1809-1813 (1979)) (loss of liberty by confinement for mental illness 
calls for a showing of ‘‘‘clear, unequivocal and convincing’’’ evidence ‘‘that the individual 
suffers from something more than is demonstrated by idiosyncratic behavior’’); Parham 
v. J.R., 442 U.S. 584, 600, 99 S. Ct. 2493, 2502 (1979) (a child ‘‘has a substantial liberty 
interest in not being confined unnecessarily for medical treatment’’); and Vitek v. Jones, 
445 U.S. 480, 494, 100 S. Ct. 1254, 1264 (1980) (where a prisoner involuntarily was 
transferred to mental hospital, ‘‘the stigmatizing consequences of . . . involuntary psy- 
chiatric treatment . . . constitute[s] [a] kind of deprivation of liberty that requires pro- 
cedural protection."’). 

13. 426 U.S. 341, 348, 96 S. Ct. 2074, 2079 (1976). In Bishop, a police officer was 
charged with misconduct, purportedly based upon incorrect information. The Court found 
that the police department had not infringed upon the officer’s liberty interest because 
the department had not publicly disseminated the information but, instead, disseminated 
the information orally only to the officer in a private conference. Id. at 348-49. See 
PAVELA, supra note 5, at 16-17 (discussing Bishop); KaPLIN, supra note 2, at 171-72 
(discussing Bishop); see also The Courts: 1986, supra note 8, at 349, discussing Harris 
v. Blake, 798 F.2d 419 (10th Cir. 1986), cert. denied, 479 U.S. 1033 (1987) (the court 
declined to recognize a liberty interest because the student’s ‘‘forced withdrawal was not 
accompanied by public dissemination of the reasons’’); Lyons v. Sullivan, 602 F.2d 7, 
11 n.6 (ist Cir. 1979), cert. denied, 444 U.S. 876 (1979) (teacher’s liberty deprivation 
claim regarding mandatory psychiatric evaluation deficient where the teacher ‘‘did not 
allege that [the superintendent’s] charges were made public’). 

14. Pavela points out that despite the apparent imposition of a stigma in cases 
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Public-university responses to an emotionally or mentally impaired 
student may deprive a student of her interest in continuing her edu- 
cation. Such sanctions infringe upon the student’s property interest, 
which triggers the need for procedural due process. In addition, if the 
college or university places the reasons for the dismissal in the student’s 
permanent educational record, such a dismissal arguably infringes upon 
the student’s liberty interest if the student is forced to disclose such 
information in pursuing other educational and employment opportu- 
nities.'® 


A. The Amount of Process Due in Academic as Opposed to 
Disciplinary Matters 


Once a dismissal affects a student’s property or liberty interest, the 
next question concerns how much process is due. The answer depends 
upon the facts and circumstances of each particular case.’* Moreover, 
in higher education, courts distinguish between the procedural due- 
process safeguards afforded in academic dismissals and those afforded 
in disciplinary dismissals. Academic dismissais require only minimal 





involving the forced withdrawal of emotionally or mentally impaired students, the 
Supreme Court ruling in Bishop might limit a procedural protection of the student’s 
liberty interest in these cases. PAVELA, supra note 5, at 16-17; see also Academic 
Dismissals, supra note 8, at 338 n.21. He reasons that a ‘‘literal application’”’ of this 
holding, coupled with the Family Educational Rights and Privacy Act’s (‘‘FERPA’’) 
placed restraints upon releasing student records (34 C.F.R. § 99.37 (1990)) ‘‘would have 
the potential to undo all of the procedural protections at state colleges and universities 
mandated by courts since the 1960s.’’ PAVELA, supra note 5, at 17. 

However, Pavela distinguished the Bishop case from cases involving students on several 
grounds, and believes that it ‘‘is not at all clear . . . that Bishop will be literally applied 
to dismissals of students from public institutions.” Id. First, a student dismissal based 
upon a psychiatric evaluation ‘‘may be ‘inherently’ more stigmatizing than termination 
of employment,”’ in that it limits both future educational and employment opportunities, 
and may possibly ‘‘preclude certain career choices altogether.’’ Id. Further, other edu- 
cational institutions to which the student may apply may require that the student release 
his or her confidential records. Id. (citing Goss, 419 U.S. 565, 95 S. Ct. 729). 

15. Regarding liberty infringement, the Supreme Court also has held that it is not 
enough that government action adversely impact a student’s name, reputation, honor or 
integrity. In Paul v. Davis, 424 U.S. 693, 709, 96 S. Ct. 1155, 1164 reh’g denied, 425 
U.S. 985 (1976), a divided Supreme Court held that not every ‘‘defamation, standing 
alone,’’ by a state rises to the level of a state deprivation of ‘‘‘liberty’ protected by the 
procedural guarantees of the Fourteenth Amendment.”’ The Court found that defamation 
will constitute an infringement upon liberty only where it also significantly alters or 
terminates an individual’s legal right or status previously recognized under state law. 
The college and university responses at issue would likely satisfy this requirement since 
such sanctions terminate a student’s property interest in continuing his or her public 
education, definitely a right previously recognized under state law. 

16. See Morrisey v. Brewer, 408 U.S. 471, 481, 92 S. Ct. 2593, 2600 (1972); PAVELA, 
supra note 5, at 19-21; KaPLIN, supra note 2, at 302-14. See generally Swem, supra note 
2, and Academic Dismissals, supra note 8. 
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procedural safeguards whereas disciplinary dismissals require both no- 
tice and a hearing.’ 

In Board of Curators, University of Missouri v. Horowitz,'* the Uni- 
versity of Missouri dismissed Charlotte Horowitz, a medical student— 
despite her superior performance on examinations—because of her 
personal hygiene and her deficiencies in meeting clinical responsibili- 
ties. The court of appeals found that the University of Missouri (UM) 
had ‘‘stigmatized’’ Horowitz because her dismissal limited future ed- 
ucational and employment opportunities. The Supreme Court declined, 
however, to decide whether UM had infringed upon her property or 
liberty interests.’ Instead, the Court assumed that the case warranted 
some procedural due-process and, accordingly, deferred to UM’s judg- 
ment and academic expertise, holding that UM had afforded Horowitz 


at least as much due process as the Fourteenth Amendment re- 
quires. The school fully informed [her] of the faculty’s dissatisfac- 
tion with her clinical progress and the danger that this posed to 
timely graduation and continued enrollment. The ultimate decision 
to dismiss [her] was careful and deliberate.”° 


The Supreme Court found that Horowitz was not entitled to a hearing.”' 


Relying upon the distinction between disciplinary and academic dis- 
missals, the Court further stated that ‘‘[aJcademic evaluations of a 
student, in contrast to disciplinary determinations, bear little resem- 
blance to judicial and administrative fact[-]finding proceedings to which 
we have traditionally attached a full hearing requirement.’’? 
However, the distinction between ‘‘academic’’ and ‘‘disciplinary’’ 
matters is not always clear.’ It is also unclear whether a court would 





17. See The Courts: 1986, supra note 8, at 350-51; KAPLIN, supra note 2, at 307-12; 
Academic Dismissals, supra note 8, at 336-41; Swen, supra note 2, at 360-64. 

18. 435 U.S. 78, 98 S. Ct. 948 (1978). 

19. Id. at 84. See KaPLIN, supra note 2, at 308-10; The Courts: 1986, supra note 8, 
at 347; Academic Dismissals, supra note 8, at 337-38; PAVELA, supra note 5, at 17-18. 

20. Horowitz, 435 U.S. at 85. 

21. Id. at 90. 

22. Id. at 89. Because courts defer to postsecondary institutions regarding academic 
dismissals and require only minimal due process protections in such cases (that is, notice 
and an opportunity to be heard), courts will rarely reverse these decisions. See KAPLIN, 
supra note 2, at 311-12 & Supp. 141-42, 148-49; Swem, supra note 2, at 361-64; PAVELA, 
supra note 5, at 20. See generally Academic Dismissals, supra note 8. In fact, courts 
will reverse an institution’s academic decisions only where the student did not receive 
minimal due process protections or where the student can prove that the institution’s 
actions were discriminatory, in bad faith, or arbitrary and capricious, even though such 
dismissals arguably infringe upon the student’s liberty interest. See Academic Dismissals, 
supra note 8, at 336, 352; Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 
507 (1985); Swem, supra note 2, at 362; KAPLIN, supra note 2, at 311 & Supp. 141-42; 
The Courts: 1986, supra note 8, at 348. 

23. The Supreme Court’s 5-4 decision in Horowitz illustrates the difficulty in drawing 
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consider either a dismissal based upon mental or emotional impairment 
or continued enrollment conditioned on psychological or psychiatric 
evaluation or treatment as an academic or disciplinary matter. Com- 
mentators have suggested that when the sanction is based on incidents 
involving disputed facts, rather than on academic expertise, the uni- 
versity should provide the student with the procedural rights required 
in disciplinary cases.7* Further, in Mathews v. Eldridge,*> the Supreme 
Court set forth three factors that a court must consider in determining 
the amount of process due in a given case: 


First, the private interest that will be affected by the official action; 
second, the risk of erroneous deprivation of such interest through 
the procedures used, and the probable value, if any, of additional 
or substitute procedural safeguards; and finally, the Government’s 
interest, including the function involved and the fiscal and ad- 
ministrative burdens that the additional or substitute procedural 
requirement would entail.”® 


In applying these criteria, the public institution must consider the 
student’s vital interest in continuing her education and in being free 
from the stigma connected with mental illness.?’ In addition, because 
‘‘the risk of error inherent in psychiatric diagnosis is concededly great,’’”* 
the risk of erroneous deprivation of the student’s interest is relatively 





such a distinction. Swem, supra note 2, at 363-64. For ‘‘disciplinary’’ cases see Nash v. 
Auburn Univ., 812 F.2d 655 (11th Cir. 1987) (cheating on exam deemed disciplinary in 
nature); Hall v. Med. College of Ohio at Toledo, 742 F.2d 299 (6th Cir. 1984), cert. 
denied, 469 U.S. 1113 (1985) (academic dishonesty deemed disciplinary); Jaska v. Regents 
of Univ. of Mich., 597 F. Supp. 1245 (E.D. Mich. 1984), aff'd, 787 F.2d 590 (6th Cir. 
1986) (although cheating cannot be easily characterized as academic or disciplinary, the 
court found the student accused of cheating on final examination committed a disciplinary 
offense). For ‘‘academic’’ cases see Harris v. Blake, 798 F.2d 419, 423 (10th Cir. 1986), 
cert. denied, 479 U.S. 1033 (1987) (a dismissal based on inadequate grades was academic, 
despite professor’s letter to student file charging that the student was incompetent and 
unethical); Corso v. Creighton Univ., 731 F.2d 529, 532 (8th Cir. 1984) (‘‘[c]heating on 
exams is clearly an academic matter’’). See also the cases cited in Swem, supri note 2, 
at nn. 26-27 and accompanying text; and the cases cited in The Courts: 1986, supra note 
8, at 350-51. 

24. See KaPLIN, supra note 2, at 311; Swem, supra note 2, at 364; see also PAVELA, 
supra note 5, at 21 (an ‘‘official analysis of a student’s ‘mental health’’’ calls for ‘‘some 
sort of factual determination . . . bring[ing] an inherent ‘adversary flavor’ to the psychi- 
atric withdrawal process which may result in the imposition of significant due process 
protections’’) (citing Horowitz, 435 U.S. at 90). 

25. 424 U.S. 319, 96 S. Ct. 893 (1976). 

26. Id. at 335. One commentator notes that ‘‘[mJany Courts have cited the ‘Mathews’ 
factors in their discussion of student due process rights in disciplinary matters.’’ Swem, 
supra note 2, at 367 & n.48 (and the cases cited therein); see also PAVELA, supra note 5, 
at 19-20. 

27. PAVELA, supra note 4, at 20. 

28. Id. (citing Bruce J. Ennis & Thomas R. Litwack, Psychiatry and the Presumption 
of Expertise, Flipping Coins in the Courtroom, 62 CAL. L. REv. 693 (1974)). 
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high. Thus, the probable value of additional procedural safeguards is 
correspondingly high. Accordingly, in the non-disciplinary case, a court 
may require state universities to provide the emotionally or mentally 
impaired student with significant procedural safeguards. These safe- 
guards may include a hearing, the right to cross-examine witnesses and 
the right to counsel.”° 

In summary, removing a student from campus or conditioning the 
student’s continued enrollment on psychological or psychiatric evalu- 
ation or treatment infringes upon the student’s property interest and 
arguably infringes upon the student’s liberty interest. This triggers the 
need for due-process protections. Further, such situations involve fac- 
tual, not academic, determinations that introduce a risk of erroneously 
depriving the student of her vital interest in continuing her education. 
Therefore, if a public university responds in such a manner in a non- 
disciplinary case, the institution first must provide the student with 
significant procedural due-process rights similar to those provided in 
disciplinary cases.*° 


II. THE STUDENT’S RIGHTS UNDER SECTION 504 OF THE REHABILITATION 
ACT OF 1973 


College responses to emotionally or mentally impaired students may 
also implicate Section 504 of the Rehabilitation Act of 1973, as amended 


(‘Section 504’’ or ‘‘the Act’’), which applies to all federally-funded 
institutions and provides in pertinent part: 


No otherwise qualified individual with handicaps in the United 
States ... shall, solely by reason of her or his handicap, be 





29. PAVELA, supra note 5, at 20 (citing United States v. Bohle, 445 F.2d 54 (7th Cir. 
1971)). On the other hand, Pavela points out that ‘‘college and university officials might 
contend that they have an equally strong interest in upholding institutional standards, 
and in protecting the safety of others.’’ Id. (quoting Horowitz, 435 U.S. at 90). Relying 
on Horowitz, the university could therefore argue that psychiatric evaluations, like 
academic evaluations, are not properly suited for judicial decision-making. PAVELA, supra 
note 5, at 20. However, Pavela cautions that such a ‘‘simplistic reliance’’ upon Horowitz 
would be ‘‘unwise,’’ as the courts would likely view psychological and psychiatric 
evaluations differently than academic evaluations because the former are not a ‘‘compo- 
nent of the normal student-teacher relationship.’’ PAvELA, supra note 5, at 20-21. 

30. The university has the ability to act on an emergency basis if it determines that 
the student poses an immediate significant threat to themselves or others. Stricklin v. 
Regents of Univ. of Wis., 297 F. Supp. 416 (W.D. Wis. 1969), appeal dismissed, 420 
F.2d 1257 (7th Cir. 1970). In Stricklin, the district court found that emergency interim 
suspensions are proper only where ‘‘the appropriate university authority has reasonable 
cause to believe that danger will be present if a student is permitted to remain on the 
campus pending a decision following a full hearing.’’ 297 F. Supp. at 420. Even then, 
the university should provide the student, if possible, with a prior preliminary hearing, 
‘*however brief and however limited,’’ unless ‘‘it is impossible or unreasonably difficult 
to accord the student a preliminary hearing prior to an interim suspension.’’ Id. at 420- 
21. See PAVELA, supra note 5, at 23; KAPLIN, supra note 2, at 306-07; Goss v. Lopez, 419 
U.S. 565, 579-80, 95 S. Ct. 729, 738 (1975); see also Swem, supra note 2, at 366-81 
(discussing procedural due process rights in disciplinary cases). 
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excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity 
receiving Federal financial assistance .. . .*1 


The Act defines a handicapped person as ‘‘any person who (i) has a 
physical or mental impairment which substantially limits one or more 
of such person’s major life activities, (ii) has a record of such an 
impairment, or (iii) is regarded as having such an impairment.’’*? A 
‘“‘physical or mental impairment’’ includes emotional or mental ill- 
ness.** Major life activities include ‘‘caring for one’s self, performing 
manual tasks, walking, seeing, hearing, speaking, breathing, learning, 
and working.’’** Regarding higher education, the Act’s regulations 
define a ‘‘qualified handicapped person’’ as one ‘‘who meets the aca- 
demic and technical standards requisite to admission or participation 
in the recipient’s education program or activity.’’** In addition, the 
Civil Rights Restoration Act of 1987°° provides that Section 504 extends 
not only to the specific federally-funded university programs, but to 
the entire institution.*’ 

In Southeastern Community College v. Davis,** the seminal case 
interpreting Section 504 in a higher education context, the Southeastern 





31. 29 U.S.C. § 794 (1988). For a discussion of Section 504 as it relates to students 
with mental disorders see PAVELA, supra note 5, at 3-10. 

32. 29 U.S.C.A. § 706(8)(B) (West. Supp. 1992). 

33. 34 C.F.R. § 104.3(j)(2)(i)(B) (1991), also in 45 C.F.R. § 84.3(j)(2)(i)(B) (1991). 

34. 34 C.F.R. § 104.3(j)(2)(ii) (1991), also in 45 C.F.R. § 84.3(j)(2)(ii) (1991). 

35. 34 C.F.R. § 104.3(k)(3) (1991), also in 45 C.F.R. § 84.3 (k)(3) (1991). 

36. Pub. L. No. 100-259, 102 Stat. 28 (1988). 

37. See Robert M. Hendrickson et al., The Impact of the Civil Rights Restoration Act 
on Higher Education, 60 Epuc. L. Rep. 671, 679 (1990). 

Disabled students may find an additional source of protection in the Americans With 
Disabilities Act of 1990 (‘‘ADA’’) 42 U.S.C.A. §§ 12101-12213 (West. Supp. 1992), whose 
purpose is ‘‘to provide a clear and comprehensive national mandate for the elimination 
of discrimination against individuals with disabilities.’’ The ADA’s public accommoda- 
tions provisions prohibit discrimination by private entities which provide public accom- 
modations (defined as including post-secondary institutions, whether or not they receive 
federal aid). 42 U.S.C.A. § 12181 (7)(J) (West Supp. 1992). The ADA then provides: 

{nJo individual shall be discriminated against on the basis of disability in the 

full and equal enjoyment of the goods, services, facilities, privileges, advantages, 

or accommodations of any place of public accommodation by any person who 

owns, leases (or leases to), or operates a place of public accommodation. 
42 U.S.C.A. § 12182(a) (West Supp. 1992). 
The ADA’s protections go beyond those provided in Section 504. The ADA provides 
more extensive remedies and includes non-federally-funded colleges and universities. 
See KapLin, supra note 2, at Supp. 232-34. The ADA’s enforcement provisions become 
effective in July 1992. 

38. 442 U.S. 397, 99 S. Ct. 2361 (1979). For in depth discussions of the Davis case, 
see Laura F. Rothstein, Section 504 of the Rehabilitation Act: Emerging Issues for Colleges 
and Universities, 13 J.C. & U.L. 229, 233-44 (1986); Judith W. Wegner, The Antidiscri- 
mination Model Reconsidered: Ensuring Equal Opportunity Without Respect to Handicap 
Under Section 504 of the Rehabilitation Act of 1973, 69 CoRNELL L. REv. 401, 452-59 
(1984). 
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Community College’s (SCC) nursing program denied admission to a 
student applicant because of the applicant’s hearing disability.*° The 
district court found that the applicant’s ‘‘‘handicap actually prevent[ed] 
her from safely performing in both her training program and her 
proposed profession.’’’*® Accordingly, the district court concluded that 
although the applicant was a handicapped individual, she was not 
‘otherwise qualified’’ within the meaning of Section 504. Therefore, 
SCC’s ‘‘decision to exclude her was not discriminatory within the 
meaning of § 504.’’*! 

The Supreme Court agreed, holding that an ‘‘otherwise qualified 
person’’ under Section 504 ‘‘is one who is able to meet all of a 
program’s requirements in spite of his handicap.’’*? However, to what 
extent a federally-funded institution must accommodate an applicant’s 
disability remained unresolved. The Supreme Court did not compel 
SCC to undertake ‘‘affirmative action’’ involving extensive modifica- 
tions to enable the applicant to participate in the nursing program.* 
The Court did, however, state that ‘‘[i]t is possible to envision situations 
where an insistence on continuing past requirements and practices 
might arbitrarily deprive genuinely qualified handicapped persons of 
the opportunity to participate in a covered program.’’** Hence, the 
Court concluded, ‘‘situations may arise where a refusal to modify an 
existing program’’ in order to accommodate an individual with hand- 


icaps ‘‘might become unreasonable and discriminatory.’’* 





39. SCC believed it was impossible for the applicant to participate safely in the 
clinical program or to care safely for patients. Davis, 442 U.S. at 401-02, 99 S. Ct. at 
2364-65. An audiologist’s report indicated that ‘‘even with a hearing aid [the applicant 
could] not understand speech directed to her except through lipreading....’’ Id. at 
403. 

40. Id. at 403 (quoting Davis v. Southeastern Community College, 424 F. Supp. 1341, 
1345 (E.D.N.C. 1976)). 

41. Id. at 403-404. 

42. Id. at 406 (emphasis added). See PAVELA, supra note 5, at 4; KaPLIN, supra note 
2 at 146; Rothstein, supra note 38, at 233. 

43. Davis, 442 U.S. at 409-410, 99 S. Ct. at 2368. In particular, the Court noted that, 
on the record, ‘‘it appear[ed] unlikely’ that the applicant ‘‘could benefit from any 
affirmative action’’ that the Court could interpret as an implementing regulations require- 
ment. Id. at 409; see also 45 C.F.R. § 84.44 (1978). Further, the record indicated that in 
this case ‘‘nothing less than close, individual attention by a nursing instructor would be 
sufficient to ensure patient safety... .’’ 442 U.S. at 409, 99 S. Ct. at 2368. See PAvELA, 
supra note 5, at 4-5, 7; KAPLIN, supra note 2, at 146-47. 

44. Davis, 442 U.S. at 412, 99 S. Ct. at 2370. 

45. Id. at 412-13. Rothstein states that ‘‘[a] significant factor in Davis seemed to be 
the inability of the program to be reasonably accommodated to ensure patient safety, a 
factor that may have an impact on other accommodation questions.’’ Rothstein, supra 
note 38, at 244 (footnote omitted). See also PAVELA, supra note 5, at 4-5; KAPLIN, supra 
note 2, at 146-47; Alexander v. Choate, 469 U.S. 287, 105 S. Ct. 712 (1985), in which 
the Court held that federally-assisted program regulations did not require a recipient state 
to modify its durational limit on medicaid coverage of in-patient hospital care for 
handicapped persons. There, the Court further explained its decision in Davis, stating 
that Section 504 requires only ‘‘reasonable’’ modifications to ‘‘assure meaningful access.”’ 
Id. at 301 n.21. 








1992] EMOTIONALLY OR MENTALLY IMPAIRED STUDENT 27 


Two years later, the Second Circuit applied the Davis analysis. In 
Doe v. New York University,** it held that New York University (NYU) 
had not violated Section 504. NYU’s medical school denied readmission 
to a woman with a history of ‘‘serious psychiatric and mental disorders’’ 
evidenced by ‘‘numerous self-destructive acts and attacks upon others, 
followed by periodic treatments by psychologists and psychiatrists and 
admissions to various psychiatric hospitals for care and therapy.’’?” 
Upon entering NYU, Doe underwent a required medical examination 
during which she revealed her psychiatric history. She later agreed to 
be examined by a Student Health Service psychiatrist who referred Doe 
for additional psychological testing by another physician. The second 
physician concluded that Doe ‘‘had a serious psychiatric problem’’ and 
a ‘‘‘grossly detached and alienated personality, with no effective intel- 
lectual or emotional contact with the world of things or people.’’’* 
NYU then notified Doe that she had to undergo psychiatric counseling 
as a condition of continued enrollment. Doe initially complied. Even- 
tually, however, she discontinued the therapy and ultimately requested, 
and was granted, a leave of absence, with the mutual understanding 
that she might later request reinstatement.*? When she did later so 
request, NYU refused to readmit her. Doe eventually initiated a lawsuit 
alleging violations of her rights under Section 504.° 

Based on her history of documented psychiatric problems, the Second 
Circuit concluded that Doe’s mental impairment qualified her as a 
handicapped person who ‘‘suifered from a substantial limitation on a 
major life activity, the ability to handle stressful situations of the type 
faced in a medical training milieu.’’*' In determining whether she was 
otherwise qualified in spite of her handicap, the court of appeals stated 
that NYU ‘‘need not dispense with reasonable precautions or require- 
ments which it would normally impose for safe participation by stu- 





46. 666 F.2d 761 (2d Cir. 1981). 

47. Id. at 766. In particular, her behaviors included, among others, an overdose of 
sleeping pills at the age of 14, an attempted suicide by drinking potassium cyanide at 
the age of 23, a self-injection of a cancer drug, a self-inflicted kitchen knife incision in 
her stomach under a local anesthetic, severing an artery in her elbow, cutting a vein in 
her left arm, cutting her foot with a razor blade, bleeding herself with a catheter, and 
physically assaulting her physicians. Additionally, Doe had applied to five medical 
schools, falsely reporting that she did not currently experience, nor had previously 
experienced ‘‘any chronic or recurrent illnesses or emotional problems.’’ Id. at 766-67. 
For discussions of the Doe case see David A. Larson, Mental Impairments and the 
Rehabilitation Act of 1973, 48 La. L. REv. 841, 851-53 (1988); PAVELA, supra note 5, at 
5-7; KAPLIN, supra note 2, at 249-50; Wegner, supra note 38, at 485-86. 

48. Doe, 666 F.2d at 767. 

49. However, the court noted that such reinstatement ‘‘would be considered but not 
guaranteed in view of the problems she presented.’’ Id. at 768. 

50. Id. at 768-770. 

51. Id. at 775. The court so concluded despite the fact that during the course of the 
lawsuit, Doe had successfully graduated from college and Harvard's Graduate School and 
obtained a job at the Department of Health, Education and Welfare. Id. at 770. See also 
Larson, supra note 47, at 852-54. 
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dents, doctors and patients in its activities.’’** The court found that 
NYU could consider Doe’s mental impairment in determining whether 
she was qualified, ‘‘since it is directly relevant to her qualifications 
and bears upon her ability to function as a student and doctor, to get 
along with other persons, and to withstand stress of the type encoun- 
tered in medical training and practice.’’® 

The court of appeals further concluded that the decisive issue was 
whether there was any ‘‘appreciable risk’’ of the recurrence of poten- 
tially harmful behavior, even if the behavior was not present at the 
time of the readmission decision: 


The crucial question to be resolved in determining whether Doe 
is ‘‘otherwise qualified’? under the Act is the substantiality of the 
risk that her mental disturbances will recur, resulting in behavior 
harmful to herself and others. The district court adopted as its 
test that she must be deemed qualified if it appeared ‘‘more likely 
than not’’ that she could complete her medical training and serve 
as a physician without recurrence of her self-destructive and anti- 
social conduct. We disagree with this standard. In our view she 
would not be qualified for readmission if there is a significant 





52. Doe, 666 F.2d at 775 (emphasis added). Further, ‘‘if the handicap could reasonably 
be viewed as posing a substantial risk that the applicant would be unable to meet its 
reasonable standards, the institution is not obligated by the Act to alter, dilute or bend 
them to admit the handicapped applicant.’’ Id. (citing Davis, 442 U.S. at 413, 99 S. Ct. 
at 2370 n.12 (emphasis added). Nevertheless, the court noted that ‘‘[c]are must be 
exercised by schools and employers (and courts assessing their decisions under 504) not 
to permit prior mental illness to be routinely regarded as a disqualification.’’ Id. at 779 
n.10. 

53. Id. at 777. The court additionally noted that in determining whether Doe was 
‘otherwise qualified,’’ the court must give ‘‘considerable judicial deference ... to the 
evaluation made by the institution itself.’’ Id. at 776 (citing Board of Curators of Univ. 
of Mo. v. Horowitz, 435 U.S. 78, 92, 98, 98 S. Ct. 948, 956, 959 (1978)). The court 
further observed that NYU must concern itself also with the safety of other students, 
faculty and patients to whom Doe would be exposed as such knowing exposure might 
result in legal liability. Id. at 777. See PAvELA, supra note 5, at 6, 9, 29-37. 

Accord School Bd. of Nassau County v. Arline, 480 U.S. 273, 287, 107 S. Ct. 1123, 
1130, reh’g denied, 481 U.S. 1024 (1987) (in an elementary school teacher case, the 
Court held that an individualized factual inquiry is necessary to determine ‘‘if § 504 is 
to achieve its goal of protecting handicapped individuals from deprivations based on 
prejudice, stereotypes, or unfounded fear, while giving appropriate weight to such 
legitimate concerns of grantees as avoiding exposing others to significant health and 
safety risks’’); KAPLIN, supra note 2, at Supp. 73-74, 279-81 (citing Fernand N. Dutile, 
The Law of Higher Education and the Courts: 1987, 15 J.C. & U.L. 87, 114-16 (1988) 
(discussing Arline)); Larson, supra note 47, at 871-72 (discussing Arline); see also Chalk 
v. United States Dist. Court Cent. Dist. of Cal., 840 F.2d 701 (9th Cir. 1988) (school 
district discriminated against teacher who was diagnosed with AIDS under Section 504 
when it barred teacher from the classroom, where there was no significant risk of 
transmitting the disease); Fernand N. Dutile, Higher Education and The Courts: 1988 in 
Review, 16 J.C. & U.L. 201, 261-62 (1989) (discussing Chalk) [hereinafter The Courts: 
1988]. 








1992] EMOTIONALLY OR MENTALLY IMPAIRED STUDENT 


risk of such recurrence. It would be unreasonable to infer that 
Congress intended to force institutions to accept or readmit persons 
who pose a significant risk of harm to themselves or others, even 
if the chances of harm were less than 50%. Indeed, even if she 
presents any appreciable risk of such harm, this factor could 
properly be taken into account in deciding whether, among qual- 
ified applicants, it rendered her less qualified than others for the 
limited number of places available.* 


Recently, the Sixth Circuit, in Doherty v. Southern College of Optom- 
etry,°° considered the extent to which a post-secondary institution must 
reasonably accommodate a student’s handicap so the student would be 
‘otherwise qualified.’’ The student suffered from retinitis pigmentosa, 
a condition that restricted his field of vision and affected his motor 
skills. The Southern College of Optometry (SCO) required all of its 
students to perform techniques on various instruments. Doherty stipu- 
lated at trial that he was not proficient in the techniques of four of the 
required instruments.** When SCO failed to confer Doherty’s degree, 
he brought suit claiming that SCO had discriminated against him under 
the Act in applying these requirements to him. Doherty argued that 
SCO must accommodate him by relaxing the proficiency requirements 
so that he could complete his degree.*’ The district court held that SCO 
need only accommodate handicapped students who are first or already 
proficient in the threshold technique requirements, that is, students 
who are otherwise qualified in the first instance. On appeal, the issue 
before the Sixth Circuit was whether SCO must reasonably accommodate 
a student in meeting these threshold requirements to participate in and 
complete the program or whether SCO need only accommodate those 
students who first meet the threshold proficiency requirements. The 
court of appeals found that institutions must accommodate students so 
they can meet threshold or minimum requirements: 


[I]t is clear that the phrase ‘otherwise qualified’ has a paradoxical 
quality; on the one hand, it refers to a person who has the abilities 





54. Doe, 666 F.2d at 777 (emphasis added). Pavela notes that the Doe holding may 
be limited by the severity of Doe’s mental illness and the fact that the case involved 
‘““exceptional stresses’ associated with medical training.’’ PAVELA, supra note 5, at 6-7 
(citing Doe, 666 F.2d at 788). Hence, he states that an undergraduate student with a 
similar disorder might be ‘‘capable of meeting institutional requirements."’ Id. at 7. Pavela 
concluded, nevertheless, that Doe does permit postsecondary institutions to consider the 
recurring nature of the harmful behavior. Id. See KapLin, supra note 2, at 250. For 
additional cases involving mental conditions as handicaps under the Act, see Rothstein, 
supra note 38, at 238-40, 249. For a more general discussion, see Larson, supra note 47. 

55. 862 F.2d 570 (6th Cir. 1988), cert. denied, 493 U.S. 810 (1989). For a discussion 
of the Doherty case, see KAPLIN, supra note 2, at Supp. 113-15. 

56. Doherty, 862 F.2d at 572. 

57. Id. at 573. 
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or characteristics sought by the [college]; but on the other, it 
cannot refer only to those already capable of meeting all the 
requirements—or else no reasonable requirement could ever violate 
§ 504, no matter how easy it would be to accommodate handi- 
capped individuals who cannot fulfill it. This means that we can 
no longer take literally the assertion of Davis that ‘an otherwise 
qualified person is one who is able to meet all of a program’s 
requirements in spite of his handicap.’ [Citation omitted]. The 
question . . . is the rather mushy one of whether some ‘reasonable 
accommodation’ is available to satisfy the legitimate interests of 
both the [college] and the handicapped person.** 


The court therefore concluded that post-secondary institutions do 
indeed have a limited obligation to attempt to accommodate the needs 
of handicapped students in fulfilling program requirements.*® Despite 
this reasoning, however, the court affirmed the lower court’s holding 
that the proficiency requirements at issue were, in fact, ‘‘reasonable 
and desirable’ requirements for the proper use of an optometry degree.*° 
As such, SCO’s requirement that all of its graduates meet its standards 
of competence did not reflect a failure to reasonably accommodate the 
handicapped student.®' 

Finally, in Pushkin v. Regents of the University of Colorado,” the 
Tenth Circuit Court of Appeals evaluated the type of evidence a uni- 
versity may consider in determining whether a handicapped individual 
is otherwise qualified. The court of appeals agreed with the district 
court that the University of Colorado (UC) wrongfully denied a medical 
doctor suffering from multiple sclerosis admission to its psychiatric- 
residency program. In addressing the question of whether Dr. Push- 
kin’s handicap would preclude him from performing psychiatric-resi- 
dent responsibilities, the court of appeals considered UC’s decision- 





58. Id. at 575 (quoting Brennan v. Stewart, 834 F.2d 1248, 1261-62 (5th Cir. 1988)). 
See KAPLIN, supra note 2, at Supp. 113-15. 

59. ‘Id: at 575. 

60. Id. at 579. 

61. Id. at 575, 579. See KaPLIN, supra note 2, at Supp. 115. Accord Wynne v. Tufts 
Univ. School of Medicine, 932 F.2d 19 (1st Cir. 1991) (although the Act does not require 
medical school to give dyslexic student extensive individual assistance to help him 
through medical school, it could not select and exclusively use one evaluation technique 
(written multiple choice exams) that posed an insurmountable barrier to student, where 
more than one reasonable evaluation method existed); Brookhart v. Ill. State Bd. of Educ., 
697 F.2d 179, 184 (7th Cir. 1983) (certain modifications to the Minimal Competency Test 
must be made available to the handicapped, where otherwise qualified student was 
“tunable to disclose the degree of learning he actually possesse[d] because of the test 
format or environment’’); see also KAPLIN, supra note 2, at Supp. 144-46 (discussing 
Wynne). 

62. 658 F.2d 1372 (10th Cir. 1981). For discussions of the Pushkin case see PAVELA, 
supra note 5, at 8-9; KAPLIN, supra note 2, at 248-49; Wegner, supra note 38, at 484-85. 

63. Pushkin, 658 F.2d at 1391. 
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making process regarding Dr. Pushkin. The court affirmed that UC 
erroneously made assumptions regarding Dr. Pushkin’s multiple scle- 
rosis.*° The court found that the university panel’s observations 


[were] not predicated on any known deficiency of Dr. Pushkin 
himself, but rather these are reasons that are based upon the 
examiners’ general knowledge of multiple sclerosis and their con- 
cern for psychologic reactions of the patient and in turn the doctor, 
as a result of his being in a wheelchair.® 


Accordingly, these ‘‘mistaken’’ and ‘‘restrictive belief[s] as to the lim- 
itations of handicapped persons’’ were insufficient to support UC’s 
claim that it rejected Dr. Pushkin for reasons other than his handicap 
or that he was not ‘‘otherwise qualified’’ under the Act.*’ 

In summary, Section 504 applies when a student alleges that the 
institution has precluded the student from pursuing an education; that 
the student is handicapped under the Act; and that the university has 
excluded the student because of the handicap. For the Act to come 
into play when a student’s emotional or mental stability is at issue, 
the student must assert an emotional or mental impairment that ‘‘sub- 
stantially limits one or more of [the student’s] major life activities.’’® 
The student must also show that he or she has been excluded from the 
federally-funded institution because of that impairment. If the student 
makes these allegations, the cases suggest that institutions, to avoid 





64. Id. at 1387-88. 

65. Id. at 1389-90. The admissions committee based their decision upon the assump- 
tions that Dr. Pushkin ‘‘was angry and so emotionally upset due to his [multiple sclerosis] 
that he would be unable to do an effective job as a psychiatrist,’’ that he would be 
‘tunable to handle the work involved in the residency’’ because of the disease, and that 
he ‘‘would miss too much time away from his patients whereby they would suffer.’’ Id. 
at 1389. See PAVELA, supra note 5, at 8-9; KAPLIN, supra note 2, at 248-49. 

66. Pushkin, 658 F.2d at 1386. 

67. Id. at 1385, 1389-91. The Pushkin court also pointed out that universities should 
be wary of discriminating on the basis of handicap under ‘‘the guise of extending a 
helping hand.’’ Id. at 1385. See PAvELA, supra note 5, at 9. 

See also School Bd. of Nassau County v. Arline, 480 U.S. 273, 284, 107 S. Ct. 1123, 
1129 (1987) (the ‘‘basic purpose’ of the Act ‘‘is to ensure that handicapped individuals 
are not denied jobs or other benefits because of the prejudiced attitudes or the ignorance 
of others . . . . Congress acknowledged that society’s accumulated myths and fears about 
disability and disease are as handicapping as are the physical limitations that flow from 
actual impairment.’’) (emphasis added); Rothstein, supra note 38, at 249 (discussing 
Pushkin); Anderson v. Univ. of Wis., 841 F.2d 737, 740 (7th Cir. 1988) (in a readmission 
case, the court held that ‘‘[t]he Rehabilitation Act forbids discrimination based on 
stereotypes about a handicap’’); KAPLIN, supra note 2, at 248-49 & Supp. 292-94 (dis- 
cussing Anderson); Elizabeth R. Smith, Comment, Anderson v. University of Wisconsin: 
Handicap and Race Discrimination in Readmission Procedures, 15 J.C. & U.L. 431 (1989); 
The Courts: 1988, supra note 53 at 276-77 (discussing Anderson). 

68. Wegner, supra note 38, at 459-60, 475, 481-82. 

69. 29 U.S.C. § 706(8)(B) (Supp. II 1990). 
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liability, must reasonably accommodate these students.”? Moreover, Doe 
cautions colleges and universities not to use mental impairment as a 
disqualification ‘‘routinely.’’?! Other cases interpreting Section 504 
warn federally-funded institutions not to make decisions about students 
based upon assumptions, stereotypes, myths, or unwarranted fears.” 
Nor should they unknowingly discriminate against students under ‘‘the 
guise of extending a helping hand.’’” 


CONCLUSION 


A policy regarding students with emotional and mental impairments 
at federally-funded colleges may provide that the university may man- 
datorily withdraw such students or compel them to undergo psycho- 
logical or psychiatric evaluation or treatment. This should only happen, 
however, when the institution has made a factual determination” that 
the student has demonstrated overt conduct or behavior indicating that 
the student poses a significant or appreciable risk of harm or danger 
to self or to others,”° or poses a substantial risk of being unable to meet 





70. According to Rothstein: 

Reasonable accommodation with regard to alcoholism, drug addiction, and 

emotional problems may require counseling or therapy.... At the least ... 

the institution must take into account in its actions the fact that a student, staff 

member, or faculty member is undergoing good faith efforts to address the 

problem. . . . [A] reasonable leave of absence should be permitted or a program 

of counseling provided to allow reasonable time for rehabilitation. . . . While 

misconduct resulting from the problems need not be tolerated, a student un- 

dergoing counseling in good faith should be allowed to participate in the 

academic programs, at least absent danger to self or others.’’ 
Rothstein, supra note 38, at 260. However, a person alleging that she is impaired under 
the Act ‘‘occupies a precarious position,’’ because ‘‘if too much disability is proven, an 
individual will no longer be qualified.’’ Larson, supra note 47, at 873. Further, the 
university still may be able to defend the student’s exclusion ‘‘by demonstrating that 
{the student] does not satisfy those eligibility criteria unrelated to [her] handicap.’’ 
Wegner, supra note 38, at 483. 

71. Doe v. N.Y. Univ., 666 F.2d 761, 779 n.10 (2d Cir. 1981); PAVELA, supra note 5, 
at 9. 

72. Pushkin v. Regents of Univ. of Colo., 658 F.2d at 1385-86 (10th Cir. 1981); see 
also School Bd. of Nassau County v. Arline, 480 U.S. 273, 284-87, 107 S. Ct. 1123, 
1129-31 (1987). 

73. Pushkin, 658 F.2d at 1385; see PAVELA, supra note 4, at 9. Pavela states that ‘‘the 
literal application of psychiatric withdrawal policies permitting students to be summarily 
removed simply ‘for reasons of mental health’ or because students ‘cannot benefit from 
. .. [university] therapeutic agencies’ will remain a potential source of liability under 
Section 504.’’ Id. 

74. The notice and hearing procedures provided in public post-secondary disciplinary 
proceedings, where lay persons make factual determinations regarding student conduct 
or behavior, may serve as a model for making the factual determinations required under 
Section 504. 

75. Doe, 666 F.2d at 777. See Rothstein, supra note 38, at 251; PAVELA, supra note 
5, at 10; Wegner, supra note 38, at 463-69. In a secondary school setting, the Supreme 
Court, in Honig v. Doe, 484 U.S. 305, 328, 108 S. Ct. 592, 606 (1988), similarly held 








1992] EMOTIONALLY OR MENTALLY IMPAIRED STUDENT 33 


reasonable university standards for safe participation in its programs.”® 

When administrators at public or federally-funded institutions face 
decisions regarding students who appear to be emotionally or mentally 
impaired, the path in both disciplinary and non-disciplinary cases is 
the same: a factual determination regarding the student’s conduct is 
required. A disciplinary case calls for a factual determination regarding 
whether the student has violated the student conduct code; a non- 
disciplinary case calls for a factual determination regarding whether 
the student’s conduct is acceptable or abnormal. 

In short, public universities and federally-funded institutions with 
students claiming Section 504 protection cannot unilaterally determine 
that a student is emotionally or mentally impaired and require the 
student to leave campus and get psychological or psychiatric help 
before returning. These institutions should provide the student with 
notice and a hearing, parallelling those procedures required in public- 
university disciplinary cases, before the institution excludes a student 
based upon a perceived psychological problem. 





that under the Education of the Handicapped Act (‘‘EHA’’), a public school district must 
balance a student’s ‘‘interest in receiving a free appropriate public education’’ against 
the school district’s interest ‘‘in maintaining a safe learning environment for all their 
students.’’ Honig involved the EHA’s ‘‘stay put’’ provision directing that ‘‘a disabled 
child ‘shall remain in [his or her] then current educational placement’ pending completion 
of any review proceedings,’’ where a change of the student’s placement is at issue. Id. 
at 308 (quoting 20 U.S.C. § 1415(e)(3) (1988)). The school district, nevertheless, argued 
that it may unilaterally change a student’s placement under a court-recognized EHA 
‘‘dangerousness exception’’ permitting the district to immediately and indefinitely sus- 
pend children who endanger others. Honig, 484 U.S. at 323. The Supreme Court 
disagreed, explaining that the ‘‘stay put’’ provision ‘‘effectively creates a presumption 
in favor of the child’s current educational placement’’ and that the school, instead, was 
free to use its normal emergency temporary suspension procedures, allowing the schools 
to overcome that presumption and suspend children who are ‘‘substantially likely’’ to 
endanger themselves or others, for up to 10 school days. Id. at 325-26, 328. 

76. PAVELA, supra note 5, at 9 (citing Doe, 666 F.2d at 775); see Wegner, supra note 
38, at 463. 

Public colleges and universities also must consider whether their response to these 
students violates the student’s constitutional right to privacy, which includes the indi- 
vidual’s right to avoid disclosure of personal information. Whalen v. Roe, 429 U.S. 589 
(1977); see also Gorman v. Univ. of R.I., 646 F. Supp. 799, 814 (D.R.I. 1986), aff’d in 
part, rev'd in part, 837 F.2d 7 (1st Cir. 1988) (imposing compulsory psychiatric sanctions 
upon a student is ‘‘shocking extreme,’’ which likely violates the student’s constitutional 
right to privacy). Such responses may violate the student’s privacy interest, unless there 
is evidence of a ‘‘serious psychological disorder in the [student’s] behavior that might 
give rise to a compelling state interest in enforcing [a] psychiatric sanction.’’ Id. at 814. 
The First Circuit Court of Appeals in Daury v. Smith, 842 F.2d 9, 14 (1st Cir. 1988) 
found such a compelling state interest in a public secondary school setting involving a 
psychiatric sanction imposed upon a teacher; the sanction furthered the school district’s 
‘‘interest in providing a safe and healthy educational environment.’’ See also The Courts: 
1988, supra note 53, at 256 (discussing Daury). If a court were to apply this rationale to 
the university/student relationship, the university may be permitted to respond similarly 
to emotionally or mentally impaired students. 











How Do WE MANAGE THE RIGHT To 
HATE* 


JUDGE ABNER J. Mikva** 


In R.A.V. v. City of St. Paul, the Supreme Court unanimously struck 
down the St. Paul ordinance prohibiting the display of ‘‘fighting words’’ 
symbols. Is there anything left to discuss? Has the Court simply told 
all of us that there is no way to manage hate, and that it must be 
allowed to flourish on campuses as it does everywhere else? My 
unequivocal answer is maybe, but probably not. In any event, I will 
assume that all institutions of higher education, public and private, 
want to follow the law of the land, whether they need to or not. 

Some things from the R.A.V. decision are clear. First and foremost, 
Justice Scalia assumed a far-reaching mode when he penned the ma- 
jority position for himself and four of his colleagues. The case could 
have been resolved on a score of lesser doctrines than the one Justice 
Scalia settled upon. Nonetheless, it is not really fair to criticize only 
the Court for reaching out to decide a tough question in the broadest 
possible way. That problem began when the prosecutor in St. Paul 
decided that R.A.V. was a good case in which to test the ordinance. 
The conduct of R.A.V. included burning a cross on a black neighbor’s 
lawn. St. Paul does have laws prohibiting trespass, destruction of 
property and other laws—-all of which could have punished the trans- 
gressor as much as or more than the misdemeanor ordinance used in 
the case. This is but one more example of the uncontrollable itch that 
lawyers and judges get to be involved in and decide seminal consti- 
tutional issues. All of us want to be involved in the next Peter Zenger? 
case or the next Beauharnais v. Illinois.? And so that nice, comfortable 
law-school precept to avoid constitutional questions if at all possible 
has become as obsolete as the Rule in Shelley’s case. One way in which 
colleges and universities can manage their problems is to use the laws 
and rules that everyone accepts—those prohibiting destruction of prop- 
erty, assault, intimidation. 





* This Commentary grows out of a presentation to the Annual Meeting of the 
National Association of College and University Attorneys, Chicago, Illinois, June 28, 
1992. The notes accompanying this article are citations to authority and contain nothing 
of substance. See Abner J. Mikva, Goodbye to Footnotes, 65 U. Colo. L. Rev. 647 (1985). 

** Chief Judge, United States Court cf Appeals for the District of Columbia Circuit. 

1. R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992). 

2. ‘‘Today’s Peter Zenger’’ v. County Clerk of New York County, 182 N.Y.S.2d. 730 
(1959). 

3. Beauharnais v. Illinois, 343 U.S. 250, 72 S. Ct. 725 (1952). 
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Basically, St. Paul lost its right to apply its ordinance because of 
‘‘underbreadth.’’ This halitosis of the legal landscape emanates from 
laws that are too selective in what they proscribe. If St. Paul had chosen 
to ban all fighting words, it would have prevailed. Justice Scalia 
explained this difficulty by pointing out that the ordinance, by limiting 
its proscriptions to only those fighting words that aroused anger as a 
result of race, color, creed, religion or gender, engaged in content- 
based regulation of speech. Justice White and three colleagues thought 
that the Court had reached and overreached. They joined in the judg- 
ment of the Court, ‘‘but not the folly of the opinion.’’ 

How does all of that ‘‘sturm und drang’’ relate to the narrow topic 
of this commentary? How does R.A.V. affect all of the campus codes 
on which so much midnight oil has been burned? It probably knocks 
most of them in a cocked hat—in their present form. Most of the ones 
that I have seen suffer from the halitosis of underbreadth. They are 
limited to regulating conduct with a race-sex-religion tilt. Some have 
less underbreadth than others. The University of Wisconsin ‘‘UW Rule,’ 
for example, covered, in addition to the big three, color, creed, disa- 
bility, sexual orientation, national origin, ancestry and age. I assume 
that the age epithets could be that the target was either too young or 
too old to be a campus resident. (In fact, when the federal court threw 
out the Wisconsin code, it claimed that the rule suffered from ‘‘over- 
breadth.’’® It clearly will be hard to find the right amount of breadth 
to pass court muster.) 

If I seem to make light of a serious problem in the administration of 
higher education, I do not mean to do so. I do want to make light of 
the manner in which most colleges and universities have sought to 
manage the problem, and to make even lighter of the fora in which the 
problems have been resolved. I understand the deep concern of edu- 
cational institutions, especially of the higher order, when racism, sex- 
ism or religious intolerance rears its ugly head. (I do not mean to 
disparage the other targets of hate that also infect campus life; assume 
that I use race, gender and religion as shorthand for all of the intoler- 
ances which humanoids vent on other humanoids). 

Let me start with the inappropriateness of the fora in which these 
battles are usually fought—the courts. I cannot imagine a worse group 
of procurators of a nation’s speech than a group of judges. I certainly 
cannot imagine a worse group to balance the freedom of thought and 
action that a university ought to instill and encourage against the order 
and community that a university or college must maintain to function 
properly. Judges—appropriately isolated from the political and even 
intellectual winds that blow, disciplined to curb their passions about 





4550 ACV.. 1925S. Ct. at 2560. 

5. See The UWM Post, Inc. v. Board of Regents of Univ. of Wisconsin Sys., 774 F. 
Supp. 1163 (E.D. Wis. 1991). 

6. Id. at 1181. 
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all causes, large or small, accustomed to rigidly narrow forms of 
expression in their opinions and other writings, obliged to remain aloof 
from much human contact and intercourse, and suspicious of anything 
that upsets the status quo—are hardly the people to determine the 
boundaries needed to ensure freedom and order on campus. I am 
relieved that the judges have opted for freedom as often as they have, 
but they have provided precious little help to the administrators who 
must figure out what to do with the racists and other intolerants that 
creep into the campus communities. 

With apologies to the exceptions about which I may not know, I 
cannot name a single judge who has ever successfully led a university 
to greatness. Baseball commissioners, yes, but university administra- 
tors? The bench is not the place to look for that kind of person. It 
follows that judges will not manage this particularly delicate aspect of 
university business very well. 

The choice of fora is, of course, dictated by the means selected to 
solve the problem. Codes—rules, regulations, laws—are totally unsuited 
to the task at hand. Children are neither raised successfully by laws, 
nor educated successfully that way. Especially in this delicate concern 
of the things they say and write, children are not going to be molded 
by some black-letter rules. No, the task is much harder, and requires 
much more subtle tools. 

First, the institution is entitled to, indeed must, identify itself. En- 
tering students should be told what is expected of them. Society should 
not assign to educational institutions the task of educating Ku Klux 
Klanners out of their robes. To the extent that universities have selection 
options and policies, a statement of principle about the need for a 
tolerant community of scholars is necessary and proper. To the extent 
that an institution is not afforded that luxury by its state legislature, it 
has a harder monitoring task, but one that is achievable. The key to 
that monitoring is not to use sanctions to ‘“‘punish’’ transgressors, but 
rather to protect the university community in its functions. Does any- 
body here doubt that an institution has the power to expel a student 
who destroys property, or does not pay tuition, or does not take 
examinations? Hate transgressors must be perceived in the same light. 
If a student makes it impossible for the college or university to perform 
its function, it matters little what kind of conduct is causing the 
difficulty—or what the motivation. It is this sense of R.A.V. that may 
prove useful: The institution is entitled to protect its capacity to 
function. Even courts understand that. 

What kind of rules or ‘‘codes’’ are needed for such a regimen? Not 
very extensive ones. Such rules should avoid a description of the 
offensive conduct in terms of race or religion or the ‘‘et ceteras.’’ They 
should describe instead the proscribed effects that conduct must avoid. 
Colleges and universities need not tolerate property destructors because 
of what they do to the university. They do not have to tolerate intim- 
idators, for the same reason. This must be the thrust of campus rules 
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and codes. People who intimidate others are excludable people, whether 
the intimidation is grounded in race, size, or gender. The more ‘‘high- 
falutin’’ the language of such rules about the need for a tolerant society 
and the intellectual offensiveness of racism, the more likely that the 
rules will not be useful except through court proceedings, where the 
rules will be struck down. The more such rules talk in utilitarian terms 
about the functioning of the institution, the less likely the rules will 
ever have to be defended in the first place. The more institutions 
exercise their screening potential, the more likely that rules will not 
be used at all. 

I understand the desire of college and university lawyers for some- 
thing more concrete and ‘‘black-letter’’ than the ephemeral guidance I 
here provide. In that sense, college and university lawyers differ little 
from the movie-house owners that I used to represent. They wanted 
concrete rules concerning what movies they could show without arous- 
ing the Chicago censors. 

When we succeeded in striking down the ordinances that licensed 
movies on the basis of their content, not all of my clients were pleased. 
Now they had to rely on their own judgment to avoid the prosecutions 
for obscenity with which they were occasionally threatened. But that 
is the stuff of the First Amendment clay with which college and 
university attorneys work. One seeking black-letter law should go into 
probate work. Lawyers wishing to continue the creative work of rep- 
resenting creative institutions with creative students must expect to 
continue to be offered ephemeral advice on how to avoid overbreadth, 
underbreadth and all the variations in between. Somehow these lawyers 
will have to identify their institutions as places where people and ideas 
are judged on the merits—not on slogans. 

Milton’s beautiful Areopagitica suffers from one defect that has made 
it difficult to quote as a literal answer to either the advocates of 
censorship or to those who want clear rules of the game. When Milton 
assured us that truth conquers falsehood in a fair encounter, he should 
have acknowledged how long it takes and how impatient some of the 
advocates of truth become. 

Watch your breadth. 








NCAA v. COMMISSIONER OF I.R.S.: 
WHEN WILL THE INTERNAL REVENUE 
SERVICE CONSIDER AN ACTIVITY 
REGULARLY CARRIED ON? 


INTRODUCTION 


Tax-exempt organizations conduct activities that are not directly 
related to their tax-exempt functions. Some of these activities generate 
a profit that was traditionally not taxable income. In 1950, Congress 
created the unrelated business income tax.' However, the criteria for 
determining when profits are unrelated business income remained 
unclear. In National Collegiate Athletic Association v. Commissioner,? 
the United States Court of Appeals for the Tenth Circuit addressed 
this issue. According to the Tenth Circuit, income from advertising 
sold in the National Collegiate Athletic Association’s (NCAA) Division 
I Basketball Championship souvenir program was not taxable under 
the Internal Revenue Code (IRC).? The court found that the advertising 
activity occurred infrequently and thus was not regularly carried on 
as required by statute.* 

This Comment discusses what constitutes regularly carried on ac- 
tivity as applied to university’ advertising income.® Part I reviews the 
facts and holding of the NCAA decision. Part II examines the history 
of the unrelated business income tax, particularly the way in which 
courts have interpreted regularly carried on activity. Part III analyzes 





1. I.R.C. § 512(a)(1)(1982). All references to the Internal Revenue Code and Treasury 
Regulations will refer to the law in force as of 1982, when the tax year in question 
ended. 

2. 914 F.2d at 1417 (10th Cir. 1990). 

3. Id. at 1418. 

4. See infra note 19 and accompanying text. 

5. Throughout this Comment ‘‘college’’ and ‘‘university’’ will be used interchange- 
ably. 

6. For example, the IRS recently stated its intention to treat income from corporate 
sponsorship of university football bow] games as unrelated business income. The president 
of the Cotton Bowl] Association estimated that ten million of the sixty-four million dollars 
paid out to universities by the bowls came from corporate sponsorship money. Richard 
Sandomir, Tax Ruling Worries Officials of Bowls, N.Y. Times, Dec. 6, 1991, at B9. This 
ten million dollars would be taxable at the full corporate rate of thirty-four percent. 
Thomas S. Mulligan, IRS Ruling May Force Business Out of Athletics, L.A. Times, Dec. 
24, 1981, at D2. Although the IRS has held that the sponsorship funds are taxable 
because they are not ‘‘substantially related’’ to the exempt purpose of the bowl organizers, 
the regularly carried on component also impacts on this decision. 


39 





40 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 1 


the Tenth Circuit’s decision in relation to previous case law. Part IV 
looks at recent developments in the area of the unrelated business 
income tax and proposed legislation since NCAA. Finally, Part V 
suggests how colleges can avoid the unrelated business income tax 
dilemma. 


I. FACTS AND HOLDING 


The National Collegiate Athletic Association (NCAA) is an unincor- 
porated, tax-exempt’ association that has served as the major governing 
body for intercollegiate athletics since 1906.2 The NCAA therefore 
does not pay federal income taxes on income raised pursuant to its 
exempt function. One such function is ‘‘[t]o supervise the conduct of 

. regional and national athletic events under the auspices of [the] 
Association.’’® In this capacity, the NCAA sponsors the annual Men’s 
Division I Basketball Championship. For the 1982 basketball cham- 
pionship, the NCAA contracted with Lexington Productions, an in- 
dependent publisher, to publish a the ‘‘Official Souvenir Program’’.*® 
This program contained information regarding players and their 
schools, the tournament facility, the history of the tournament, bas- 
ketball records, and the structure and goals of the NCAA." Spectators 
and members of the general public could purchase copies of the 
program. The NCAA received $55,926.71 from the sale of advertising 
in this program.’? The advertising income was only a fraction of the 
NCAA’s total championship revenue of more than eighteen million 
dollars." 

The United States Tax Court, after reviewing the facts, ordered the 
NCAA to pay $10,395.14 in taxes based on advertising revenue gen- 
erated from the program.’* This determination was based on the Tax 
Court’s analysis of the Treasury Regulations’ three-prong test.’> The 
income must be: 


1. from a trade or business 

2. which is regularly carried on by the organization; and 

3. not substantially related (other than through the production 
of funds) to the organization’s performance of its exempt func- 
tions.'® 





. See LR.C. § 501(c)(3)(1982). 
. 914 F.2d at 1418. 
. NCAA Const. art. 2, § 1(f). 
. 914 F.2d at 1419. 
. Appellee’s Brief, NCAA at 9. 
. $36,565.21 from the sale of the final four program and $19,361.50 from programs 
sold during the earlier tournament games. Appellee’s Brief, NCAA at 6. 
13. 914 F.2d at 1420. 
14. Id. 
15. NCAA v. Commissioner, 92 T.C. 456, 462 (1989). 
16. Treas. Reg. § 1.513-1(a)(1982). 
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According to the Tax Court, the business activity in question was 
‘‘the sale of program advertising.’ Though the NCAA was not directly 
involved in the sale of advertising, Lexington Productions’ activities 
were attributable to the NCAA because Lexington acted as the NCAA’s 
sole agent.’” Because the NCAA never proved that Lexington’s activ- 
ities were intermittent, the Tax Court ruled in favor of the IRS.'* The 
NCAA appealed the Tax Court’s decision to the Tenth Circuit Court 
of Appeals. 

The Tenth Circuit reversed the Tax Court’s decision. Both the NCAA 
and the Internal Revenue Service (IRS) agreed that selling the adver- 
tising was an unrelated business not in furtherance of the NCAA’s 
tax-exempt purpose. The two parties disagreed, however, as to whether 
the activity was regularly carried on. The court rejected the IRS’ 
argument characterizing the tournament as a seasonal event.'? The 
Tenth Circuit focused on the year-round nature of advertising rather 
than the time span of the basketball tournament.?° When viewed as a 
year-round activity, the court concluded, ‘‘the NCAA’s sale of program 
advertising was conducted for only a few weeks, [and] that time 
period could not, standing alone, convert the NCAA’s business into 
one regularly carried on.’’?! 


II. HiIsTORY OF THE UNRELATED BUSINESS INCOME TAX 


Congress amended the IRC in 1950 to prevent tax-exempt organi- 
zations from competing unfairly with ordinarily taxed business enti- 
ties.22 This amendment was encouraged by President Truman. He 
observed that ‘‘an exemption intended to protect educational activities 
has been misused in a few instances to gain competitive advantage 
over private enterprise through the conduct of business and industrial 
operations entirely unrelated to educational activities.’’?? One example 
of this abuse was New York University Law School’s acquisition of 





17. 92 T.C. at 465. 

18. Id. at 466. 

19. 914 F.2d at 1422. See also Treas. Reg. § 1.513-1(c)(2)(i)(1982) (‘‘Where income 
producing activities are of a kind normally undertaken by nonexempt commercial organ- 
izations during a significant portion of the season ordinarily constitutes the regular 
conduct of trade or business. For example, the operation of a track for horse racing for 
several weeks of a year would be considered the regular conduct of trade or business 
because it is usual to carry on such trade or business only during a particular season.”’). 

20. Id. See also Treas. Reg. § 1.513-1(c)(2)(i)(1982)(‘‘Where income producing activ- 
ities are of a kind normally conducted by nonexempt commercial organizations on a 
year-round basis, the conduct of such activities by an exempt organization over a period 
of only a few weeks does not constitute the regular carrying on of trade or business. For 
example, the operation of a sandwich stand by a hospital auxiliary for only 2 weeks at 
a state fair would not be the regular conduct of trade or business.’’). 

21. 914 F.2d at 1422. 

22. People’s Educational Camp Society v. Commissioner, 331 F.2d 923, 935 (1964). 

23. 1950 U.S.C.C.A.N. 1349, 1352 (Jan. 23, 1950). 
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C.F. Mueller Co., a macaroni manufacturer, in 1947.24 C.F. Mueller 
continued to manufacture and distribute macaroni after the acquisi- 
tion, but all its income went to the New York University School of 
Law. Under the pre-1950 IRC, income from C. F. Mueller was non- 
taxable because it went to a tax-exempt organization.5 

The 1950 amendment created the unrelated business income tax. 
Congress aimed this amendment primarily at combatting unfair com- 
petition.2® The ‘‘provisions merely impose the same tax on income 
derived from an unrelated trade or business as is borne by . 
competitors.’’?”? IRC Section 512(a)(1) defined the unrelated business 
taxable income as ‘‘the gross income derived by any organization from 
any unrelated trade or business (as defined in section 513) regularly 
carried on by it... .’’?® The statute does not, however, provide the 
criteria courts should use to determine whether a trade or business is 
regularly carried on by the organization.2® Though Congress enacted 
the predecessor to the current statute forty-two years ago, little case 
law addresses the regularly carried on provision.*° To clarify the 
ambiguous terminology, courts have given great deference to the 
Treasury Regulations promulgated in 1967.*' 


III. ANALYSIS 


The Tenth Circuit’s decision accords with the legislative history of 


IRC Section 512 and with the Tax Court’s decision in Suffolk County 
Patrolmen’s Benevolent Association v. Commissioner.*? The facts in 
Suffolk resemble those in NCAA. The Suffolk County Patrolmen’s 
Benevolent Association (PBA) sponsored an annual professional 
vaudeville show from 1974 through 1976. Each year the PBA distrib- 
uted a program that contained information about the PBA’s activities 
and advertisements. In 1976, the PBA hired Advance Promotions, Inc. 
to sell advertising space and to publish the program. The IRS argued 
that all income related to the program was unrelated business income. 
The IRS substantiated its claim by producing evidence that publication 
of the program involved several months of preparation. The Tax Court 





24. C.F. Mueller Co. v. Commissioner, 190 F.2d 120 (3d Cir. 1951). 

25. Id. 

26. 1950 U.S.C.C.A.N. 3081 (1950). 

27. Id. at 3082. 

28. I.R.C. § 512(a)(1)(1982). 

29. Veterans of Foreign Wars v. Commissioner, 89 T.C. 7, 30 (1987). 

30. See Richard L. Kaplan, Intercollegiate Athletics and the Unrelated Business 
Income Tax, 80 CoL. L. REv. 1430, 1449 (1980). 

31. ‘‘In view of the significant interpretative voids of sections 512 and 513, the 
regulations assume a critical role as the authoritative source for application of UBIT.’’ 
Donald C. Healy, The Taxation of the Unrelated Business Activities of Exempt Organi- 
zations: Where Do We Stand? Where Do We Seem to be Headed?, 7 AKRON Tx. J. 61, 64 
(1990). 

32. 77 T.C. 1314 (1981). 
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in Suffolk, however, found no reference to preparatory time in the 
legislative history or in the Treasury Regulations.* 

Reviewing the legislative history, Suffolk, and the Treasury Regu- 
lations, the Tenth Circuit in NCAA appropriately rejected the Tax 
Court’s finding that the time frame in question included the ‘‘solici- 
tation, sale and publication of advertising for the tournament pro- 
grams.’’** The Tenth Circuit, specifically referring to the Treasury 
Regulations’ sandwich-stand example,** stated that ‘‘[t]he regulations 
do not mention time spent in planning the activity, building the 
stand, or purchasing the alfalfa sprouts for the sandwiches.’’*® 

Throughout its opinion, the Tenth Circuit referred to the NCAA’s 
ADVERTISING ACTIVITY. For an activity to be regularly carried on, there 
must be a business. The decision never articulates what ADVERTISING 
ACTIVITY includes. Was the business selling or publishing advertising? 
This distinction would appear to affect the duration of the activity. 
For example, if the business activity was selling advertising space, 
the activity would include time spent soliciting advertisers and ne- 
gotiating those contracts. If, by contrast, the business was publishing, 
the activity would only span the three weeks of the Tournament. The 
Tenth Circuit appeared to agree with the Commissioner in stating it 
would consider the ‘‘business of selling advertising space.’’*” But the 
Court later used the terms selling and publication interchangeably.** 
In the final analysis, the Court said, the activity involved was the 
‘“‘NCAA[’s] selling . . . the publication of advertisements.’’* 

Also unclear is when an activity will be considered regularly carried 
on because it is pursued with the competitiveness typical of other 
commercial endeavors.*° The IRS argued that the program advertising 
typified other commercial endeavors. The Commissioner characterized 
the program’s advertisements as so ‘‘typical print media advertise- 
ments’’ found in commercial publications.*! While the Tenth Circuit 
agreed that some of the advertisements were ‘‘indistinguishable from 
those that might appear in magazines like Sports Illustrated,’’* it 
found many other advertisements that resembled complimentary con- 
tributions. Instead of resolving this issue, the Court stated that the 





33. Id. at 1323-24. The Tax Court would not penalize fund raising events that were 
well planned. Id. 

34. Id. (citations omitted). 

35. See supra, note 20. 

36. NCAA, 914 F.2d at 1423. 

37. Id. at 1422. 

38. Id. 

39. Id. at 1423. 

40. See Treas. Reg. § 1.513-1(c)(2)(ii)(1982) (‘‘[E]xempt organization business activities 
which are engaged in only discontinuously or periodically will not be considered regularly 
carried on if they are conducted without the competitive and promotional efforts typical 
of commercial endeavors.’’). 

41. 914 F.2d at 1424. 

42. Id. 
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activity occurred so infrequently that its recurrence and possible 
commercial nature were insignificant.*? These unresolved issues invite 
additional litigation and promise controversy. 


IV. RECENT DEVELOPMENTS 


NCAA is the first controversy over amateur athletic income to be 
heard by a federal circuit court. It will not, however, be the last. In 
the fall of 1990, for example,.the IRS notified Ohio State University 
that income generated from scoreboard advertising was subject to the 
unrelated business income tax. The IRS told Ohio State that the NCAA 
decision did not apply and Ohio State agreed to settle part of the 
case.** 

In December of 1991, the IRS issued a Private Letter Ruling* 
concerning the Mobil Cotton Bowl and the John Hancock Sun Bowl.*® 
The IRS concluded that income received from a corporate sponsor by 
the Cotton Bowl Athletic Association was unrelated business income. 
The Private Letter Ruling argued that where an activity is ‘‘systemat- 
ically and consistently promoted’’ the activity is regularly carried on 
and subject to the unrelated-business income tax.*” This ruling was 
inconsistent with previous case law. 

The Service’s interpretation of ‘‘systematically and consistently pro- 
moted”’ directly contradicts the Tax Court’s opinion in Suffolk County 
Patrolmen’s Benevolent Association v. Commissioner.** The Tax Court 
found that [t]he fact that [the fundraisers] were ‘‘systematically con- 
ducted means only that they were well organized as one would expect 
any fundraiser to be.’’*® The Tax Court, in Suffolk, would not punish 
dedication to making a fundraiser successful. The IRS also rejected 
the Tenth Circuit’s assessment of the reviewable time frame. To 
determine whether the corporate sponsorship was a regularly carried 
on business, the Service considered ‘‘the normal time span for the 
trade or business, together with whether the activity is carried on in 
a manner comparable to that of a non-exempt organization.’’*° The 





43. Treas. Reg. § 1.513-1(c)(2)(iii)(1982)(‘‘Certain intermittent income producing ac- 
tivities occur so infrequently that neither their recurrence nor the manner of their conduct 
will cause them to be regarded as trade or business regularly carried on. For example, 
income producing or fund raising activities lasting only a short period of time will not 
ordinarily be treated as regularly carried on if they recur only occasionally or sporadically. 
Furthermore, such activities WILL NOT BE REGARDED AS REGULARLY CARRIED ON MERELY BECAUSE 
THEY ARE CONDUCTED ON AN ANNUALLY RECURRENT BASIS.’’) (emphasis added). 

44. Ohio State paid $500,000 to settle an IRS claim for back taxes from 1985-89, but 
has refused to pay taxes for 1990. Gary Miles, Schools Also Learn Score When Dealing 
with IRS, USA Topay, July 10, 1991, at 6C. 

45. Priv. Ltr. Rul. 91-47-007 (Aug. 16, 1991). 

46. Tax Notes Today, December 10, 1991 Tuesday. Cite 91 TNT 250-90. 

47. See supra note 42. 

48. See supra note 29 and accompanying text. 

49. Suffolk, 77 T.C. at 1322. 

50. Priv. Ltr. Rul. 91-47-007, p.15. 
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IRS applied this analysis to the business of soliciting and preparing 
advertisements. It concluded that the activity was not of a ‘‘short or 
infrequent duration’’ but rather occurred over a ‘‘relatively significant 
period of time.’’** The Service’s disagreement with the Tenth Circuit’s 
interpretation of regularly carried on* has left many colleges in a 
quandary over what is taxable income. 

Congressional legislation presents the best opportunity to clarify the 
term regularly carried on. Three bills®* introduced in 1991 specifically 
address the status of revenue generated by amateur athletic activities. 
House Bill 538°* and Senate Bill 86655 advocate amending the IRC to 
exempt revenue related to amateur athletics. This legislation appears 
consistent with the legislative intent of the 1950 Amendment to the 
IRC. Before passing that amendment, one Senator commented, 





51. Id. 

52. I.R.C. § 512(a)(1) (1982). 

53. H.R. 538, 102nd Cong., 1st Sess. (1991); H.R. 969, 102nd Cong., ist Sess. (1991) 
and S. 866, 102nd Cong., ist Sess. (1991). 

54. H.R. 538, 102nd Cong., ist Sess. (1991)(introduced on January 18, 1991 and 
sponsored by Representative Silvio O. Conte, R-MA). This bill would amend I.R.C. § 513 
by adding the following section: 

(i) AMATEUR ATHLETIC EvENTS.- In the case of an organization described in section 
501(c) that conducts amateur athletic events, and/or receives revenues from 
such events, the term ‘unrelated trade or business’ does not include any of the 
organization’s activities related to such event including, but not limited to- 
(1) the use of the name or logo of a sponsor in association with the amateur 
athletic event and related activities, 

(2) the sale of the broadcasting rights for the amateur athletic event and related 
activities, 

(3) the licensing to an unrelated third party of the right to produce and sell 
the program for the amateur athletic event and related activities, or 

(4) the licensing to an unrelated third party of the right to use the name or 
logo of the organization, or the amateur athletic event, and related activities. 

55. S. 866, 102nd Cong., 1st Sess. (1991) (introduced on April 18, 1991 and sponsored 
by Senator John Breaux, D-LA). This bill would amend I.R.C. § 513 by adding the 
following section: 

(i) AMATEUR ATHLETIC EVENTS.- 

(1) IN GENERAL.- In the case of an organization described in section 501(c), the 
term ‘unrelated trade or business’ does not include any of the organization’s 
qualified amateur athletic event activities. 

(2) QUALIFIED AMATEUR ATHLETIC Event ACTivitiEs.- The term ‘qualified amateur 
athletic event activities’ means any activity in connection with the conduct of 
an amateur athletic event, including, but not limited to- 

(A) the receipt of revenues from such event, 

(B) the use of the name or logo of a sponsor in association with the amateur 
athletic event and related activities, 

(C) the sale of the broadcasting rights for the amateur athletic event and related 
activities, 

(D) the licensing to an unrelated third party of the right to produce and sell 
the program for the amateur athletic event and related activities, and 

(E) the licensing to an unrelated third party of the right to use the name or 
logo of the organization or the amateur athletic event and related activities. 
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‘‘fAjthletic activities of schools are substantially related to their edu- 
cational functions. For example, a university would not be taxable on 
income derived from a basketball tournament sponsored by it, even 
where the teams were composed of students of other schools.’’** The 
intent seemed to be not to tax University athletic proceeds. House 
Bill 969°’, however, would make income derived from broadcasting 
and booster clubs subject to the unrelated business income tax. 

The IRS, through the Private Letter Ruling, made clear that it will 
not adopt the Tenth Circuit’s interpretation of regularly carried on. 
Consequently, until Congress amends the current legislation there will 
not be a consistent application of the unrelated business income tax. 


V. RECOMMENDATIONS AND CONCLUSIONS 


It is impossible to predict when Congress will amend the IRC. 
Universities should consider the following guidelines when soliciting 
advertisements. First, all advertisements should be general. The num- 
ber of advertisements that specify a particular product or service 
should be limited and all advertisements that list prices should be 
avoided.** The advertisements should focus on the corporation, not 
on the product or service. Second, advertisements from a variety of 
corporations, organizations and individuals should be solicited. These 
two techniques may distinguish a program from other commercial 
publications. These precautionary measures should discourage the IRS 
from filing suit. Until Congress enacts legislation, however, any sig- 
nificant amount of revenue and well planned activity will tempt the 
IRS. The best defense is a good offense. Universities should be pre- 
pared to argue that their advertising was not a regularly carried on 
activity. 

The NCAA earned $55,926.71 from advertising in its souvenir pro- 
gram in 1982. Advertising income admittedly fell outside the scope 
of the NCAA’s tax-exempt purpose. But, advertising in the program 
was not a regularly carried on activity. The Tenth Circuit correctly 





56. 1950 U.S.C.C.A.N. 3082 (1950). 

57. H.R. 969, 102nd Cong. ist Sess. (1991)(introduced on February 19, 1991 and 
sponsored by Representative Paul B. Henry, R-MI). This bill would amend I.R.C. § 513 
by adding the following section: 

(16) In the case of a college or university, there shall be included- 

(a) all income derived directly or indirectly from the radio or television broad- 
casting of any athletic event, 

(b) amounts which could not (but for section 170(m)) be allowable as a deduction 
under section 170 to the contributor, 

(c) amounts contributed by a booster club or similar organization to, or for the 
use of, the athletic department or activities of such college or university, and 

(d) all deductions directly connected with amounts included under the preced- 
ing provisions of this paragraph. 

58. Suffolk, 77 T.C. 1314, 1322 (‘‘The advertisements themselves more closely resem- 
bled complimentary contributions than commercial selling agents.’’). 
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concluded that this income was not taxable. The profits did not 
compete with other tax paying enterprises, nor was the activity long- 
lasting. Congress intended the unrelated business income tax to level 
the playing field for taxable enterprises and tax-exempt organizations. 


Advertising income from the souvenir program was never on that 
field. 


Domenique Comacho* 
John Dunn** 








* B.A., State University of New York at Stony Brook; 1990; J.D. Candidate Notre 
Dame Law School, 1993. 

** B.A., University of Notre Dame, 1990; J.D. Candidate Notre Dame Law School, 
1993. 
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KATHERYNE L. ZELENOCK* 


TECHNOLOGY TRANSFER AND THE UNIVERSITY by Gary W. Matkin. American 
Council on Education and Macmillan Publishing Co., New York 1990, 
319 pp. $29.95. 


American institutions of higher education, particularly research 
universities, face a challenge unlike any they have faced before. 
That challenge comes from the increased involvement of these 
institutions in technology transfer—the translation of university 
research into commercial products, services, or processes. Sir Eric 
Ashby, master of Clare College, Cambridge University, and chan- 
cellor of Queen’s University, Belfast, has summed up that chal- 
lenge and the response to it that universities must make: 

‘‘Now universities have become absolutely essential to the econ- 
omy and to the very survival of nations . . . . Forces from outside 
the university, which formerly had only a marginal effect upon 
the evolution of the university, are now likely to exert a powerful 
influence on this evolution. 

Universities therefore have to strike a balance between an adap- 
tation which is too pliable and an adherence to tradition which 
is too inflexible. To achieve this balance universities need to 
initiate and control their adaptation to society, not to allow it to 
be imposed on them from outside.’”! 


Partnerships and joint ventures with industry are becoming increas- 
ingly important as colleges and universities struggle to make ends meet. 
Corporate and industrial donors who once made sizeable philanthropic 
contributions now wish to exact a return on their investment, exploiting 
the commercial applications of the inventions and research that their 
funds support. Colleges and universities, once loathe to limit their 
scientists and researchers to the demands of industry and reluctant to 
appear to compromise academic independence, are now eagerly em- 
bracing relationships that will ease the staggering financial burden of 
major research. 

As a consequence, university counsel, administrators, and faculty 
members will need a new vocabulary and an informed perspective as 





* B.A., 1987, University of Michigan; J.D., 1991, Notre Dame Law School. The 
author is a member of Simpson & Berry, P.C., in Birmingham, Michigan. 

1. MATKIN, TECHNOLOGY TRANSFER AND THE UNIVERSITY xvii (1990), quoting Ashby, 
ADAPTING UNIVERSITIES TO A TECHNOLOGICAL SOCIETY (1974) at 1. 
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university research enters a new era. Technology Transfer and the 
University, authored by Gary W. Matkin and sponsored by the National 
University Continuing Education Association, provides an overview 
that will be useful to legal practitioners as well as researchers and 
administrators who will help formulate university policies in the area 
of applied research and technology. 

Technology Transfer and the University addresses each of the most 
significant forms of university-industry research relationships: patent 
administration, equity participation in research-based companies, in- 
dustrial liaison programs, and various other technical-assistance pro- 
grams. The book also dedicates individual chapters to the relationship 
between technology transfer and continuing-education programs, fac- 
ulty attitudes toward technology transfer, and conclusions and recom- 
mendations. 

The work, an adaptation of the author’s dissertation, focuses primarily 
upon the technology-transfer programs at four institutions: the Massa- 
chusetts Institute of Technology, Stanford University, the University of 
California at Berkeley, and Pennsylvania State University. Matkin ex- 
amines in some detail each institution’s historical treatment of and 
current policy for each of the topics listed above. 

The author pays particular attention to the historical circumstances 
that have initiated meaningful changes in each institution’s policies 
and paints a clear picture of the academic cultures and attitudes that 
influence each institution’s policies. The work also discusses the ex- 
periences of other institutions in lesser detail, and contains a generous 
bibliography of useful references on each topic. 

Technology Transfer and the University clearly is not intended for a 
legal audience, and provides little technical legal guidance. University 
counsel seeking a detailed ‘‘how-to’’ manual with model contracts and 
case-law citations must look elsewhere. If readers seek a useful general 
reference to become conversant in the basic vocabulary and methods 
of technology transfer, and to develop some sense of the issues and 
problems addressed by other institutions, however, this treatise is a 
splendid resource. The author understands the many demands that 
students, faculty, supervisory governmental agencies and the public 
can place on an institution, and presents both statistical and anecdotal 
examinations of those problems. 

For example, in discussing university ownership or equity partici- 
pation in companies, Matkin addresses employment issues and faculty 
objections that may arise when a particular faculty member is essential 
to the success of an institutional investment, or when the educational 
objectives of the institution are compromised or unequally distributed 
among faculty members as faculty, staff and other institutional resources 
are used to advance commercial goals.? The book also raises the issue 





2. MATKIN, supra note 2, at 167-71. 
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of potential damage to institutional reputation from risky investments 
or involvement with controversial companies.’ 

Matkin’s writing style is direct and well-organized. A varied audience 
of readers will find this book accessible and informative; the discussion 
is not excessively technical or jargon-laden, and a variety of perspectives 
is addressed. Although each chapter contains extensive cross-references 
to other portions of the work, each also can be read independently for 
background in a particular topic. Each chapter contains numerous useful 
subdivisions that allow the reader to focus upon topics of interest. 

The book’s historical emphasis and focus upon the four selected 
institutions are somewhat limiting, however, as Matkin at times seems 
reluctant to offer general conclusions or to expand the analysis beyond 
the four particular institutions chosen for the study. Many of the 
conclusions drawn seem unnecessarily cautious and academically de- 
tached, rather than practical and instructive. 

For example, Matkin’s discussion of industrial liaison programs, an 
area that he acknowledges is ‘‘the most recent, obvious, and important 
means by which research universities, or units within universities such 
as departments or schools, have organized relations with industry,’’* is 
limited almost exclusively to the four principal institutions studied. 
Much of that discussion concentrates on various statistical perspectives 
of the programs in place at those selected institutions, rather than the 
more practical, qualitative evidence about a larger number of institu- 
tions that other chapters contain. 

Matkin’s historical perspective also dictates the substantive discussion 
and at times limits it to traditional areas of college and university 
technology transfer. For example, Matkin dedicates four chapters to 
patent policy and administration but only a single chapter to industrial 
liaison programs. Instead of exploring the likely direction that tech- 
nology transfer will take in university-industry relationships, the author 
concentrates on what has occurred, leaving readers to draw their own 
conclusions. Given the likelihood that economic necessity will create 
the most exciting innovations of university-industry partnerships in 
areas such as joint venture and technical-assistance programs, this 
emphasis is disappointing.® 





3. Id. at 169. The potential ‘‘controversies’’ discussed in the book include involve- 
ment with a company that produces a controversial product, such as pesticides, or a 
toxic waste by-product; ventures involving controversial business management (e.g., 
companies investing in South Africa or headed by objectionable public figures or non- 
union management); and ‘‘pipelining’’—the appearance or reality of giving an undue 
advantage to a company that competes with other businesses in the community supporting 
the institution, merely because the company participates in a joint venture or other 
cooperative arrangement with the university. 

4. Id. at 178. 

5. This emphasis particularly disappoints, given the likelihood that smaller colleges 
and universities, and institutions with a lesser technological emphasis than the institu- 
tions included in Matkin’s survey, probably will find research partnerships and assistance 
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Despite these limitations, Technology Transfer and the University is 
a useful addition to the library of all but the most sophisticated and 
experienced university counsel, and particularly instructive for those 
representing institutions just beginning to explore cooperative relation- 
ships with industry. From this book, university attorneys, administra- 
tors and researchers will gain a fundamental understanding of the 
opportunities and problems presented by relationships with industry, 
and a basic framework for evaluating the commercial opportunities and 
technology-transfer options available to their institutions. 





programs most rewarding and will be less likely to require extensive patent-protection 
programs, at least initially. Rather than concentrating solely on accomplished institutions 
with established programs, Matkin might have compared those programs to newer, less 
established experimental programs, or to programs at smaller institutions. 
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